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The lowa Administrative Bulletirs published biweekly in pamphlet form pursuant to lowa Code chapters 2B and 17A and
contains Notices of Intended Action and rules adopted by state agencies.

It also contains Proclamations and Executive Orders of the Governor which are general and permanent in nature; Regulatory
Analyses; effectivelate delays and objections filed by the Administrative Rules Review Committee; Agenda for monthly Ad-
ministrativeRules Review Committee meetings; and other materials deemed fitting and proper by the Administrative Rules Re-
view Committee.

The Bulletin may also contain public funds interest rates [12C.6]; workers’ compensation rate filings [515A.6(7)]; usury

rates [535.2(3)"a”]; agricultural credit corporation maximum loan rates [535.12]; and regional banking—notice of application
and hearing [524.1905(2)].
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Schedule for Rule Making

2005
FIRST
HEARING POSSIBLE FIRST POSSIBLE
NOTICE NOTICE OR ADOPTION ADOPTED ADOPTED POSSIBLE EXPIRATION
SUBMISSION PUB. COMMENTS DATE FILING PUB. EFFECTIVE OF NOTICE
DEADLINE DATE 20 DAYS 35 DAYS DEADLINE DATE DATE 180 DAYS
Dec.31 '04 Jan.19 '05 Feb.8 '05 Feb.23 ’'05 Feb.25 '05 Mar. 16 '05 Apr.20 '05 July 18 '05
Jan.14 05 Feb.2 Feb. 22 Mar. 9 Mar. 11 Mar. 30 May 4 Aug. 1
Jan. 28 Feb. 16 Mar. 8 Mar. 23 Mar. 25 Apr. 13 May 18 Aug. 15
Feb. 11 Mar. 2 Mar. 22 Apr. 6 Apr. 8 Apr. 27 June 1 Aug. 29
Feb. 25 Mar. 16 Apr. 5 Apr. 20 Apr. 22 May 11 June 15 Sept. 12
Mar. 11 Mar. 30 Apr. 19 May 4 May 6 May 25 June 29 Sept. 26
Mar. 25 Apr. 13 May 3 May 18 ***May 18***  June 8 July 13 Oct. 10
Apr. 8 Apr. 27 May 17 June 1 June 3 June 22 July 27 Oct. 24
Apr. 22 May 11 May 31 June 15 June 17 July 6 Aug. 10 Nov. 7
May 6 May 25 June 14 June 29 ***June 29***  July 20 Aug. 24 Nov. 21
***May 18***  June 8 June 28 July 13 July 15 Aug. 3 Sept. 7 Dec. 5
June 3 June 22 July 12 July 27 July 29 Aug. 17 Sept. 21 Dec. 19
June 17 July 6 July 26 Aug. 10 Aug. 12 Aug. 31 Oct. 5 Jan.2 06
***June 29***  July 20 Aug. 9 Aug. 24 ***Aug. 24***  Sept. 14 Oct. 19 Jan. 16 06
July 15 Aug. 3 Aug. 23 Sept. 7 Sept. 9 Sept. 28 Nov. 2 Jan. 30 06
July 29 Aug. 17 Sept. 6 Sept. 21 Sept. 23 Oct. 12 Nov. 16 Feb. 13 '06
Aug. 12 Aug. 31 Sept. 20 Oct. 5 Oct. 7 Oct. 26 Nov. 30 Feb. 27 '06
***Aug. 24***  Sept. 14 Oct. 4 Oct. 19 Oct. 21 Nov. 9 Dec. 14 Mar. 13 '06
Sept. 9 Sept. 28 Oct. 18 Nov. 2 Nov. 4 Nov. 23 Dec. 28 Mar. 27 '06
Sept. 23 Oct. 12 Nov. 1 Nov. 16 ***Nov. 16*** Dec. 7 Jan.11 '06 Apr.10 '06
Oct. 7 Oct. 26 Nov. 15 Nov. 30 Dec. 2 Dec. 21 Jan. 25 06 Apr.24 '06
Oct. 21 Nov. 9 Nov. 29 Dec. 14 ***Dec, 14*** Jan.4 06 Febh.8 '06 May8 '06
Nov. 4 Nov. 23 Dec. 13 Dec. 28 Dec. 30 Jan. 18 '06 Feh.22 '06 May?22 '06
***Nov. 16*** Dec. 7 Dec. 27 Jan.11 °'06 Jan.13 '06 Feb.1 '06 Mar.8 '06 June5 '06
Dec. 2 Dec. 21 Jan.10 '06 Jan.25 '06 Jan.27 °'06 Feb.15 '06 Mar.22 '06 June 19 '06
***Dec. 14*** Jan.4 06 Jan.24 '06 Feb.8 '06 Feb.10 ’'06 Mar.1 '06 Apr.5 '06 July3 '06
Dec. 30 Jan.18 '06 Feb.7 '06 Feb.22 '06 Feb.24 06 Mar. 15 '06 Apr.19 '06 July 17 °'06

PRINTING SCHEDULE FOR |AB

ISSUE NUMBER SUBMISSION DEADLINE ISSUE DATE
19 Friday, February 25, 2005 March 16, 2005
20 Friday, March 11, 2005 March 30, 2005
21 Friday, March 25, 2005 April 13, 2005
PLEASE NOTE:

Ruleswill not be accepted afté? o’ clock noon on the Friday filing deadline days unless prior approval has been received
from the Administrative Rules Coordinator’s office.
If the filing deadline falls on a legal holiday, submissions made on the following Monday will be accepted.

***Note change of filing deadline***
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PUBLICATION PROCEDURES

TO: Administrative Rules Coordinators and Text Processors of State Agencies
FROM: Kathleen K. West, lowa Administrative Code Editor
SUBJECT: Publication of Rules in lowa Administrative Bulletin

The Administrative Code Division uses QuickSilver XNublisher, version 2.0.0, to publish the
lowa Administrative Bulletin and can import documents directly from most other word processing sys-
tems, including Microsoft Word, Word for Windows (Word 7 or earlier), and WordPerfect.

1. To facilitate the publication of rule-making documents, we request that you send your docu-
ment(s) as an attachment(s) to an E-mail message, addressed to both of the following:

bruce.carr@legis.state.ia.asd
kathleen.west@legis.state.ia.us

2. Alternatively, you may send a PC-compatible diskette of the rule making. Please indicate on
eachdiskette the following information: agency name, file name, format used for exporting, and chapter(s)
amended. Bkettes may be delivered to the Administrative Code Division, Third Floor West, Ola Babcock

Miller Building, or included with the documents submitted to the Governor’s Administrative Rules
Coordinator.

Please note that changes made prior to publicafithe rule-making documents are reflected on the
hard copy returned to agencies, but nothendiskettes; disketeare returned unchanged.

Your cooperation helps us print the Bulletiore quickly and cost-fctively than was previously
possible and is greatly appreciated.

IOWA ADMINISTRATIVE RULES and IOWA COURT RULESon CD-ROM
2004 SUMMER EDITION

Containing: lowa Administrative Code (updated through August 2004)
lowa Administrative Bulletins (January 2004 through August 2004)
lowa Court Rules (updated through August 2004)

For free brochures and order forms contact:

Legislative Services Agency

Attn: Ms. Stephanie Cox

State Capitol

Des Moines, lowa 50319

Telephone: (515)281-3568 Fax: (515)281-8027
Isbinfo@staff.legis.state.ia.us
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The Administrative Rules Review Committe@l Wwold a special meetingn Friday, March 4, 2005, at 9 a.m. in Room 22,
State Capitol, Des Moines, lowa. The following rules will be reviewed:

NOTE: See also Supplemental Agenda to be published in the March 2, 2005, |owa Administrative Bulletin.

ACCOUNTANCY EXAMINING BOARDJ[193A]

Professional Licensing and Regulation Division[193]
COMMERCE DEPARTMENT[181]“umbrella”

Certification and licensure; use of test administrator; record keeping; confidentiality,
1.1, 3.4(1), 3.4(2), 3.14, 4.2, 4.5, 4.6, 4.7(3), 4.14, 5.5(3) to 5.5(5), 5.8(7), 7.4(3),

7.4(4), 8.4(3), 8.4(4), 10.5, 13.5(2)"b,” 13.5(3) to 13.5(6), 13.6(7), 13.6(8), 15.7, ARG 3982B ................ 2/16/05
ADMINISTRATIVE SERVICESDEPARTMENT/[11]
Granting of waivers, 9.4, NOtCBARC 3981B . . . .. ... .. 2/16/05
Correction of cross reference, 40.13"5,” Filed EmergeddRC 3979B . . . .. ... ... 2/16/05
AGRICULTURE AND LAND STEWARDSHIP DEPARTMENT][21]
Motor vehicle fuel and antifreeze tests and standards, 85.33, NARE 3965B .. ... .... ..., 2/2/05

ALCOHOLIC BEVERAGESDIVISION[185]
COMMERCE DEPARTMENT[181]‘umbrella”

Interest in a retail establishment, 16.2, FIl@RC 3992B . . . . .. ... 2/16/05
BLIND, DEPARTMENT FOR THE[111]
Department facility operations; discipline of food service licensees, 1.4, 1.13,7.17, M&RiCe3984B ... .............. 2/16/05

DENTAL EXAMINERS BOARD[650]
PUBLIC HEALTH DEPARTMENT[641]‘umbrella”

Registered dental assistants—provision of intraoral suctioning, 1.1, 20.4(2), MORE=3976B ...................... 2/2/05
Discipline—mandatory reporting of acts or omissions, 10.6(4), 30.424,” 31.13(2)“a,”

31.13(3), 31.14, _NOtiICEBARC 3973B . . . . . ottt e e 2/2/05
Dental hygienist licensure—second failure of clinical examination, 12.4(2), FABREC 3977B ... ..................... 2/2/05
Temporary permit for provision of volunteer services, 13.3, 15.1(16), 15.1(17), NaAR@3975B .................... 2/2/05
Discipline—mandatory reporting of acts or omissions, 30.4“24,” 31.14,

Notice ARC 3779B Terminated ARC 3974B . . . .. ..ot e 2/2105.

EDUCATIONAL EXAMINERS BOARD[282]
EDUCATION DEPARTMENT[281]“umbrelia”

Cross reference correction, 11.37, FIl&dRC 4006B . . . .. ... .ot e 2/16/05
Driving instructor qualifications, 21.1(1), FiledARC 4007B . . . . .. . ... i e 2/16/05
EDUCATION DEPARTMENT[281]

Petitions for rule making, 2.7(1), 2.18, NOtOBRC 3983B . . .. ... ..ttt e 2/16/05
Certificate of need, 96.1, 96.4 10 96.8, _NOtERC 3978B . ... ... ...ttt e 2/16/05

ENGINEERING AND LAND SURVEYING EXAMINING BOARD[193C]

Professional Licensing and Regulation Division[193]
COMMERCE DEPARTMENT[181]“umbrella”

Seal and certification block, 6.1(2), 6.1(4),  NOtEERC 3988B . . . . . ...ttt e e e 2/16/05

ENVIRONMENTAL PROTECTION COMMISSION[567]
NATURAL RESOURCES DEPARTMENT[561]“umbrella”

Special regulations and construction permit requirements for major stationary sources—
nonattainment areas and prevention of significant deterioration (PSD) in air quality, 20.1, 22.4,

22.4(1) to 22.4(4), 22.5, 22.5(1) to 22.5(10), 22.6, 31.1, adopt ch 33, NARE@4005B ................covvun.. 2/16/05
Chemplex site in Clinton County added to list of protected water sources, 53.7(2), RRIC4003B . ... .............. 2/16/05
Manure management plan records—date and rate of application of commercial nitrogen and phosphorus,

65.17(13)“e,” _Amended NOtICBARC 4004B . . . . . ..ttt e e e 2/16/05
ETHICSAND CAMPAIGN DISCLOSURE BOARD, IOWA[351]

Advisory opinions, 1.2(1), _FiledARC 3999B . . . . . . ... e 2/16/05
Employee sales of goods or services, 1.7(7), FWRRC 4000B . . . . .. ..ottt e 2/16/05
State party committees—disclosure of candidate ID numbers, 4.14(6), 4.15(5), 4.62(1), AR@®8997B . . ... .......... 2/16/05
Reporting of state party building fund transactions, 4.24, FARIC 3996B . ........... ... .. 2/16/05

Contributions by out-of-state committees, 4.32, FilARC 3998B . .. ....... .t e 2/16/05
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ETHICSAND CAMPAIGN DISCLOSURE BOARD, IOWA[351] (Cont'd)

Loans from executive branch lobbyists prohibited, 6.20, FRRC 3995B . . ... ... ... . ...ttt 2/16/05
Whistle-blower protection, 9.6, Filed\RC 3994B . . . .. ... . . . . e 2/16/05
Waiver of civil penalty for late-filed report, 15.2, FileARC 4001B . .. ... .. i e e 2/16/05

HUMAN SERVICES DEPARTMENT/[441]
Food assistance eligibility and benefits—increase in utility and telephone allowances,

65.8(1)“a” and “b,” 65.8(3), _NoticeARC 3966B, also _Filed EmergencARC 3968B .................covvu... 2/2/05
Medicaid applications sent by fax, 75.52(4)"b,” 76.1(2)“d” and “f,”

Filed Emergency After NOtiCeARC 3967B . . . . .. ..ottt e e 2[2/05.
INSPECTIONSAND APPEALSDEPARTMENT/[481]
Critical access hospitals, 51.53(4), 51.53(5), Fil@BRC 3948B . . . . ... ...t e 2/2/05
Governor’s award for quality care, ch 54, Fil@RC 3949B . ... ... ... it e e e 2/2/05

MANAGEMENT DEPARTMENT[541]
Public records, 1.5, 1.7, 1.8, 8.1, 8.2, 8.3(1) to 8.3(5), 8.3(7), 8.12(1), 8.13(3),

8.14, Filed ARC 3943B . . ... ittt e 2/2/05
NATURAL RESOURCES DEPARTMENT[561]
Groundwater hazard statements, 9.1(4), 9.2(2), 9.2(3), FABL 4002B . ... ... ... 2/16/05

PROFESSIONAL LICENSURE DIVISION[645]
PUBLIC HEALTH DEPARTMENT[641]“umbrella’

Mortuary science, 100.6(1)“c,” 100.10(6)“a,” chs 103 t0 105, NOWBC 3985B .. ... . ...t 2/16/05
Physician assistants, 326.8(4), Fil@RC 3980B . ... ...ttt e 2/16/05
Athletic trainers, 351.1, 351.2(5), 351.2(8) to 351.2(11), 351.3(1), 351.3(2)“d,”

351.4(1), 351.4(2), 351.5, 351.6, 351.6(1)“a” and “g,” 351.6(2), 351.7°6,"

351.10(6), 351.13(6), 352.1, 352.2(2), 352.3(2)“a,” 352.5(1)“f,” 352.6"6,”

352.10(5)“a,” 354.1(2) to 354.1(10), FileARC 3947B . . . . ..\ttt e 2(2/05
PUBLIC HEALTH DEPARTMENT[641]
Quarantine and isolation—model rule for local boards of health, 1.12, RRE& 3963B ............... ... ... ....... 2/2/05
Swimming pools and spas, ch 15, NoOtideRC 3970B . . . ... ... e e 2/2/05
Radiation, amendments to chs 38 t0 42, 45, 46, NOBEEC 3964 . . . . . ... ittt e e 2/2/05
EMS provider education/training/certification, ch 131, FilARC 3969B . . ... ... ...t 2/2/05

EMS—service program authorization, 132.1, 132.2, 132.2(2), 132.2(4), 132.2(6), 132.7(1),
132.7(3)"b,” 132.8(1), 132.8(2), 132.8(3)“a,” “h” and “1,” 132.8(4)“g” and “h,” 132.8(6)“a,”
132.8(7), 132.8(9), 132.9(2)“d,” 132.9(6)"b"(1), 132.10(2), 132.10(3), 132.10(17),

132.14(2)“a” and “f,” 132.16, _FiledARC 3962B . . . .. .. ..ttt 2/2/05
White flashing light authorization for EMS providers, 133.1, 133.4(3), FARIC 3961B ........... ... ... .. 2/2/05
Trauma care facility categorization and verification, 134.1, 134.2(1)"b,” 134.2(2),

134.2(3), 134.2(7), _FiledARC 3960B . . . . . ..t ittt ittt e 2/2/05
Trauma triage and transfer protocols, 135.1, 135.2(1), FAGIC 3959B ... ... ... . i 2/2/05
Trauma registry, 136.1, 136.2(1) to 136.2(3), 136.2(5)“b"(3), 136.2(7)‘c,” FARIC 3958B . .........ccuvvrenrenn .. 2/2/05
Trauma education and training, 137.1, 137.2, 137.2(1)"c,” 137.2(2), 137.3, 137.3(3), AREA3957B ................. 2/2/05
Definition of “emergency medical care provider,” 138.1, Fil8dRC 3954B . ... ... . . . .. .. . 2/2/05
lowa law enforcement emergency care provider, 139.1, 139.3, 139.5, 139.6(2), ARIBB956B . .................... 2/2/05
EMS system development grants fund, 140.1, 140.4, 140.4(1) to 140.4(3),

140.5, 140.6, _FledARC 3953B . . . .\ttt ittt e 2/2/05
Love our kids grant—definition of “service program,” 141.1, FilBRC 3952B ... .. ...... .0t 2/2/05
Automated external defibrillator grant program, adoptch 143, FAGRIC3955B ... ....... ... ... . . .. 2/2/05
Certificate of need program, 202.1(9), 202.1(13), 202.1(14), FARIC 3951B . ... ... ... it 2/2105
Certificate of need program—reestablishment of deleted beds in hospitals, 202.1(9), ANR@8950B ................. 2/2/05
PUBLIC SAFETY DEPARTMENT[661]
lowa sex offender registry, rescind 8.301 to 8.305, adopt ch 83, RRE 3987B ... ... ... ... . . .. .. 2/16/05

RACING AND GAMING COMMISSION[49]1]
INSPECTIONS AND APPEAL®EPARTMENT[481]‘umbrella”

Occupational and vendor licensing; harness racing officials;
thoroughbred racing, 6.16(5)“e,” 6.17(1), 6.19(1), 6.20(1), 6.23(1)"a,”
6.253,” 9.4(1)“" and “,” 10.4(5)“g"(4), NOtice ARC 3986B . . . ... ..ot 2/16105
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REVENUE DEPARTMENT[701]
State board of tax review; conduct of appeals and rules of practice and procedure,

Chs 1,2, FiledARC 3993B . . . . ...ttt ittt e e 2/16/05
Investment tax credits; corporate tax credits, 42.2(10), 42.17, 42.19(2)“a,” 52.10(2), 52.10(5),

52.14, 52.20, 52.22(2)"a,” 52.22(3), 58.9, Fil@ARC 3971B . . ... . ... 2/2/05
Inheritance tax, 86.2(1)“c,” 86.9, 86.14(7), NOt@ERC 3972B . . . . .. ... .t 2/2/05

SOIL CONSERVATION DIVISION[27]
AGRICULTURE AND LAND STEWARDSHIP DERRTMENT[21]“umbrella”

Coal mining—update of references to CFR, 40.1(1), 40.1(4), 40.3, 40.4, 40.4(2), 40.4(3),
40.4(9), 40.4(11), 40.5, 40.6, 40.6(2), 40.7, 40.11 to 40.13, 40.21, 40.21(4) to 40.21(6),
40.22, 40.22(2), 40.23, 40.30, 40.30(1), 40.30(4), 40.31, 40.32, 40.32(1), 40.32(2),
40.32(4), 40.33, 40.34, 40.34(2), 40.34(3), 40.35, 40.35(3), 40.36, 40.37, 40.37(4),
40.38, 40.38(2), 40.38(3), 40.39, 40.41, 40.41(3), 40.51, 40.61, 40.61(4), 40.62,

40.63, 40.63(6), 40.63(9), 40.64, 40.64(4), 40.64(6), 40.65 to 40.67, 40.71, 40.73(2)“g,”

40.73(4)"d,” 40.74, 40.74(9), 40.75, 40.75(2), 40.81, 40.82, 40.92(8), N#ARE 3945B .......... ...t 2/2/05
TRANSPORTATION DEPARTMENT[761]
Regulations applicable to carriers, 520.1(1)“a” and “b,” 520.5, NoAGRC 3944B . ... ... ... ... . ... .. 2/2/05
Motor carrier regulations—reference to CFR updated, 529.1, NARE 3991B . ... . ... ... . ...t .. 2/16/05
Motorcycle rider education, 635.3(2)"f,” 635.3(3)“c,” 635.4(1)"e,” 635.5, FilARC 3946B ...................c... ... 2/2/05

UTILITIESDIVISION[199]
COMMERCE DEPARTMENT[181]“umbrella”

Revised procedural rules, 1.8(4); chs 7, 26; 32.9(4), NOBAEGC 3990B . . . ... .. .. . i e 2/16/05
Unauthorized changes in telecommunications service, 22.23(1), 22.23(2)"a"(3),
22.23(2)"d"(4)“2,” 22.23(2)"d"(5)"2,” 22.23(2)"e,” _Filed ARC 3989B . . . . . . ..\t 2/16/05

ADMINISTRATIVE RULESREVIEW COMMITTEE MEMBERS

Regularstatutory meetings are held the second Tuesday of each month at the seat of government as provided in lowa Code séctped@@eeting may
be called by the Chair at any place in the state and at any time.
EDITOR'SNOTE: Termsending April 30, 2007.

Senator Jeff Angelo
808 West Jefferson
Creston, lowa 50801

Senator Michael Connolly
3458 Daniels Street
Dubuque, lowa 52002

Senator John P. Kibbie
P.O. Box 190
Emmetsburg, lowa 50536

Senator Mary Lundby
P.O. Box 648
Marion, lowa 52302-0648

Senator Paul McKinley
21884 483rd Lane
Chariton, lowa 50049

Joseph A. Royce

Legal Counsd

Capitol, Room 116A

Des Moines, lowa 50319
Telephone (515)281-3084
Fax (515)281-5995

Representative Danny Carroll
244 400th Avenue
Grinnell, lowa 50112

Representative George Eichhorn
P.O. Box 140
Stratford, lowa 50249

Representative Marcella R. Frevert
P.O. Box 324
Emmetsburg, lowa 50536

Representative David Heaton
510 East Washington
Mt. Pleasant, lowa 52641

Representative Geri Huser
213 Seventh Street NW
Altoona, lowa 50009

Gary Dickey Jr.

Administrative Rules Coordinator
Governor’s Ex Officio Representative
Capitol, Room 11

Des Moines, lowa 50319
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AGENCY

PUBLIC HEARINGS

HEARING LOCATION

BLIND, DEPARTMENT FOR THE[111]

Department facility operations,
14,113,717
IAB 2/16/05 ARC 3984B

Director’s Conferenc®oom, First Floor

524 Fourth St.
Des Moines, lowa

DENTAL EXAMINERS BOARD[650]

Authorization of registered dental
assistant to provide intraoral
suctioning under the general

Board Conference Room
Suite D
400 SW Eighth St.

supervision of a dentist, 1.1, 20.4(2)Des Moines, lowa

IAB 2/2/05 ARC 3976B

Mandatory reporting,
10.6(4), 30.4, 31.13, 31.14
IAB 2/2/05 ARC 3973B

Temporary permit to provide
volunteer services, 13.3, 15.1
IAB 2/2/05 ARC 3975B

EDUCATION DEPARTMENT([281]

Agency procedure for rule making,
2.7(1), 2.18
IAB 2/16/05 ARC 3983B

Local option sales and services tax
for school infrastructure,
96.1, 96.4 to 96.8
IAB 2/16/05 ARC 3978B
(ICN Network)

Board Conference Room
Suite D

400 SW Eighth St.

Des Moines, lowa

Board Conference Room
Suite D

400 SW Eighth St.

Des Moines, lowa

State Board Room, Second Floor
Grimes State Office Bldg.
Des Moines, lowa

Grimes State Office Bldg.
Des Moines, lowa

AEA 1
1400 Second St.
Elkader, lowa

AEA 2
3712 Cedar Heights Dr.
Cedar Falls, lowa

AEA 4
1382 Fourth Ave. NE
Sioux Center, lowa

Fort Dodge High School
104 S. 17th St.
Fort Dodge, lowa

AEA 9
729 21st St.
Bettendorf, lowa

AEA 10
4401 Sixth St. SW
Cedar Rapids, lowa

DATE AND TIME OF HEARING

March 8, 2005
2 p.m.

February 22, 2005
10 a.m.

February 22, 2005
10 a.m.

February 22, 2005
10 a.m.

March 8, 2005
11 a.m.

March 9, 2005
12 noon

March 9, 2005
12 noon

March 9, 2005
12 noon

March 9, 2005
12 noon

March 9, 2005
12 noon

March 9, 2005
12 noon

March 9, 2005
12 noon
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EDUCATION DEPARTMENT([281] (Cont'd)
(ICN Network)

AEA 11 March 9, 2005
6500 Corporate Dr. 12 noon
Johnston, lowa

Sioux City Central Campus March 9, 2005
1121 Jackson St. 12 noon
Sioux City, lowa

AEA 13 March 9, 2005
24997 Highway 92 12 noon
Council Bluffs, lowa

AEA 14 March 9, 2005
1405 N. Lincoln 12 noon
Creston, lowa

AEA 15 March 9, 2005
2814 N. Court St. 12 noon
Ottumwa, lowa

AEA 16 March 9, 2005
3601 W. Avenue Rd. 12 noon
Burlington, lowa

AEA 8 March 9, 2005
Highway 18 and Second St. 12 noon
Cylinder, lowa

AEA 267 March 9, 2005
9184B 265th St. 12 noon

Clear Lake, lowa

AEA 267 March 9, 2005
909 S. 12th St. 12 noon

Marshalltown, lowa

ENVIRONMENTAL PROTECTION COMMISSION[567]

Air quality, Conference Rooms March 18, 2005
20.1, 22.4 t0 22.6, 31.1, ch 33 Air Quality Bureau 10 a.m.
IAB 2/16/05 ARC 4005B 7900 Hickman Rd.
Urbandale, lowa
Gritter Room, lowa Hall March 23, 2005
Kirkwood Community College 1p.m.
Cedar Rapids, lowa
Protected water sources—Chemplex Garner Hall March 10, 2005
site, Clinton County, 53.7(2) 313 Ninth Ave. 7 p.m.
IAB 2/16/05 ARC 4003B Camanche, lowa
Manure management plan records, Fourth Floor East Conference Room March 8, 2005
65.17(13) Wallace State Office Bldg. 1p.m.
IAB 2/16/05 ARC 4004B Des Moines, lowa

(See alsARC 3807B, |IAB 11/10/04)
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HUMAN SERVICES DEPARTMENT[441]

Disability services management—  First Floor Southeast Conference RmFebruary 16, 2005

minimum data set, 25.41
IAB 1/19/05 ARC 3936B

Hoover State Office Bldg.
Des Moines, lowa

PROFESSIONAL LICENSURE DIVISION[645]

Mortuary science examiners,
100.6(1), 100.10(6), chs 103 to 105 Lucas State Office Bldg.
IAB 2/16/05 ARC 3985B Des Moines, lowa

PUBLIC HEALTH DEPARTMENT[641]

Swimming pools and spas, Third Floor Conference Room
ch 15 Room 518
IAB 2/2/05 ARC 3970B Lucas State Office Bldg.
Des Moines, lowa

Radiation, Conference Room, Suite D
amendments to chs 38 to 42, 45, 46401 SW Seventh St.
IAB 2/2/05 ARC 3964B Des Moines, lowa

RACING AND GAMING COMMISSION[49]1]

Licensing; harness racing; Suite B
thoroughbred racing, 6.16, 6.17, 717 E. Court
6.19, 6.20, 6.23, 6.25, 9.4, 10.4 Des Moines, lowa
IAB 2/16/05 ARC 3986B

SOIL CONSERVATION DIVISION[27]

Coal mining,
amendments to ch 40
IAB 2/2/05 ARC 3945B

Wallace State Office Bldg.
Des Moines, lowa

TRANSPORTATION DEPARTMENT([761]

Regulations applicable to carriers, = DOT Conference Room
520.1, 520.5 Park Fair Mall
IAB 2/2/05 ARC 3944B 100 Euclid Ave.
Des Moines, lowa

Motor carrier regulations, DOT Conference Room
529.1 Park Fair Mall
IAB 2/16/05 ARC 3991B 100 Euclid Ave.
Des Moines, lowa

UTILITIESDIVISION[199]

Revised procedural rules,
1.8(4); chs 7, 26; 32.9(4)
IAB 2/16/05 ARC 3990B

Hearing Room
350 Maple St.
Des Moines, lowa

9to 10:30 a.m.

Fifth Floor Board Conference Room March 8, 2005

9to 10 a.m.

February 22, 2005
1p.m.

February 22, 2005
8:30 a.m.

March 8, 2005
9a.m.

First Floor Conference Room, West HalFebruary 22, 2005

1p.m.

February 24, 2005
10 a.m.
(If requested)

March 10, 2005
10 a.m.
(If requested)

April 26, 2005
10 a.m.
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Due to reorganization of state government by 1986 lowa Acts, chapter 1245, it was necessary to revise the agency
identification numbering system, i.e., the bracketed number following the agency name.
“Umbrella” agencies and elected officials are set out below at the left-hand margin in CAPITAL letters.
Divisions(boards, commissions, etc.) are indented and set out in lowercase type under their statutory “umbrellas.”
Other autonomous agencies which were not includétkioriginal reorganization legislation as “umbrella” agen-
cies are included alphabetically in small capitals at the left-hand margirgEEgINDUSTRY COUNCIL, IOWA[101].
The following list will be updated as changes occur:

ADMINISTRATIVE SERVICES DEPARTMENTI[11]

AGRICULTURE AND LAND STEWARDSHIP DEPARTMENT[21]
Agricultural Development Authority[25]
Soil Conservation Division[27]

ATTORNEY GENERAL[61]

AUDITOR OF STATE[81]

BEEF INDUSTRY COUNCIL, [OWA[101]

BLIND, DEPARTMENT FOR THE[111]

CAPITAL INVESTMENT BOARD, IOWA[123]

CITIZENS' AIDE[141]

CIVIL RIGHTS COMMISSION[161]

COMMERCE DEPARTMENT[181]

Alcoholic Beverages Division[185]

Banking Division[187]

Credit Union Division[189]

Insurance Division[191]

Professional Licensing and Regulation Division[193]
Accountancy Examining Board[193A]
Architectural Examining Board[193B]
Engineering and Land Surveying Examining Board[193C]
Landscape Architectural Examining Board[193D]
Real Estate Commission[193E]

Real Estate Appraiser Examining Board[193F]

Savings and Loan Division[197]

Utilities Division[199]

CORRECTIONS DEPARTMENT[201]

Parole Board[205]

CULTURAL AFFAIRS DEPARTMENT([221]

Arts Division[222]

Historical Division[223]

ECONOMIC DEVELOPMENT, IOWA DEPARTMENT OF[261]

City Development Board[263]

Grow lowa Values Board[264]

lowa Finance Authority[265]

EDUCATION DEPARTMENT[281]

Educational Examiners Board[282]

College Student Aid Commission[283]

Higher Education Loan Authority[284]

lowa Advance Funding Authority[285]

Libraries and Information Services Division[286]

Public Broadcasting Division[288]

School Budget Review Committee[289]

EGG COUNCIL, IOWA[301]

ELDER AFFAIRS DEPARTMENT[321]
EMPOWERMENT BOARD, IOWA[349]

ETHICS AND CAMPAIGN DISCLOSURE BOARD, IOWA[351]
EXECUTIVE COUNCIL[361]

FAIR BOARD[371]

GENERAL SERVICES DEPARTMENTI[401]
HUMAN INVESTMENT COUNCIL[417]

HUMAN RIGHTS DEPARTMENT[421]

Community Action Agencies Division[427]

Criminal and Juvenile Justice Planning Division[428]

Deaf Services Division[429]

Persons With Disabilities Division[431]

Latino Affairs Division[433]

Status of African-Americans, Division on the[434]

Status of Women Division[435]
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HUMAN SERVICES DEPARTMENT[441]
INFORMATION TECHNOLOGY DEPARTMENT[471]
INSPECTIONS AND APPEALS DEPARTMENTI[481]
Employment Appeal Board[486]
Foster Care Review Board[489]
Racing and Gaming Commission[491]
State Public Defender[493]
IOWA PUBLIC EMPLOYEES' RETIREMENT SYSTEM[495]
LAW ENFORCEMENT ACADEMY[501]
LIVESTOCK HEALTH ADVISORY COUNCIL[521]
LOTTERY AUTHORITY, IOWA[531]
MANAGEMENT DEPARTMENT[541]
Appeal Board, State[543]
City Finance Committee[545]
County Finance Committee[547]
NARCOTICS ENFORCEMENT ADVISORY COUNCIL[551]
VOLUNTEER SERVICE, IOWA COMMISSION ON[555]
NATURAL RESOURCES DEPARTMENT([561]
Energy and Geological Resources Division[565]
Environmental Protection Commission[567]
Natural Resource Commission[571]
Preserves, State Advisory Board for[575]
PERSONNEL DEPARTMENT([581]
PETROLEUM UNDERGROUND STORAGE TANK FUND
BOARD, IOWA COMPREHENSIVE[591]
PREVENTION OF DISABILITIES POLICY COUNCIL[597]
PUBLIC DEFENSE DEPARTMENT[601]
Homeland Security and Emergency Management Division[605]
Military Division[611]
PUBLIC EMPLOYMENT RELATIONS BOARD[621]
PUBLIC HEALTH DEPARTMENT[641]
Substance Abuse Commission[643]
Professional Licensure Division[645]
Dental Examiners Board[650]
Medical Examiners Board[653]
Nursing Board[655]
Pharmacy Examiners Board[657]
PUBLIC SAFETY DEPARTMENT[661]
RECORDS COMMISSION[671]
REGENTS BOARD[681]
Archaeologist[685]
REVENUE DEPARTMENT([701]
SECRETARY OF STATE[721]
SEED CAPITAL CORPORATION, IOWA[727]
SHEEP AND WOOL PROMOTION BOARD, IOWA[741]
TELECOMMUNICATIONS AND TECHNOLOGY COMMISSION, IOWA[751]
TRANSPORTATION DEPARTMENT[761]
Railway Finance Authority[765]
TREASURER OF STATE[781]
TURKEY MARKETING COUNCIL, IOWA[787]
UNIFORM STATE LAWS COMMISSION[791]
VETERANS AFFAIRS COMMISSION[801]
VETERINARY MEDICINE BOARD[811]
VOTER REGISTRATION COMMISSION[821]
WORKFORCE DEVELOPMENT DEPARTMENT[871]
Labor Services Division[875]
Workers’ Compensation Division[876]
Workforce Development Board and
Workforce Development Center Administration Division[877]
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ARC 3981B and Procedures,” and Chapter 7, “Business Enterprises Pro-
gram,” lowa Administrative Code.
The amendments incorporate changes to (1) prohibit a
ADMINISTRATIVE SERVICES member of the public from carrying dangerous weapons in
DEPARTM ENT[ll] Departmenfacilities whether or not the individual possesses

a permit to carry a weapon, (2) prohibit smoking in Depart-
mentfacilities, and (3) eliminateontested case hearings as a
precondition for disciplinary action involving a blind food
service licensee. The Department of Administrative Ser-
vices previously adopted similar rules concerning smoking,
building access and security on the capitol complex, and dan-
gerous weapons as pertainingtoldings andgrounds on the
capitol complex.
_ : Any interested person may make written suggestions or
Pursuant tdhe authority of lowa Code section 8A.104, the comments on these proposed amendments on or before
Administrative Services Department hereby gives Notice ofparch 8, 2005. Such written comments should be directed
Intended Action to amend Chapter 9, “Waivers,” lowa Ad- to the Department for the Blind, 524 Fourth Street, Des
ministrative Code. Moines, lowa 50309-2364, or sent by electronic mail to

This amendment is proposed to eliminate the authority ofspethen.Bruce@blind.state.ia.os by facsimile to (515)
the Director to initiate waivers on the Director’s own motion. 281-1263.

Thischange is based on AT&T Communications of the Mid-  Therewill be a public hearing on March 8, 2005, at 2 p.m.

west, Inc. v. lowa Utilities Board, et 2687 N.W.2d 554  jn the Director's Conference Room, First Floor, Department
(lowa 2004) that found that the ability to grant a waiver suafor the Blind, 524 Fourth Street, Des Moines, lowa

sponte is beyond the scope of authority granted to a stat§p309-2364, at which time persons may present their views
agency by lowa Code section 17A.9A. either orally or in writing.

_Public comments concerning the proposed amendment At the public hearing, persons will be asked to give their
will be accepted until 4:30 p.m. on March 8, 2005. Interestedhames and addresses for the record and to confine their re-
persons may submit written, oral or electronic comments bymarks to the subject of the amendments.
contactingCarol Stratemeyer, Department of Administrative Any persons who intend to attend the public hearing and
Services, Hoover State Office Building, Level A, Des have special requirements, such as those relating to hearing
Moines, lowa 50319-0104; telephone (515)281-6134; faxor mobility impairments, should contact the Department for
(515)281-6140; E-mail Carol.Stratemeyer@iowa.gov the Blind and advise of specific needs.

_ Thisamendment is intended to implement lowa Code sec-  These amendments are intentteénplement lowa Code
tion 17A.9A. o chapter 142B, Executive Order Number 68 signed Novem-

_ Afiscal impact summary prepared by the Legislative Ser-per 23, 1998, by Governor Terry E. Branstad, and lowa Code
vices Agency pursuant to lowa Code 8 17A.4(3) will be gection 216B.3, subsection 6.
aVa|Iab|eat ht'[D//WWWleQISS'[ateIaUS/lAChtndr at (515) A fiscal impact Summary prepared by the Legis|ative Ser-
281-5279prior to theAdministrative Rules Review Commit-  yjices Agency pursuant to lowa Code § 17A.4(3) will be
tee's review of this rule making. availableat http://wwwlegis.state.ia.us/IAC.htnar at (515)

The following amendment is proposed. 281-5279prior to theAdministrative Rules Review Commit-

_ ; tee’s review of this rule making.
fOlii\)r/nvgzndrule 11—9.4(17A,8A),introductory paragraph, as The following amendments are proposed.

11—9.4(17A,8A) Granting a waiver. In response to a ~ |teEm 1. Amend rulel11—1.4(216B) by adding the fol-
petitioncompleted pursuant to rule 9.6(17A,8A)-er-on-the di- |owing new definitions in alphabetical order:
rector's-own-motionthe director may, in the director's sole  “pangerousveapon” means any instrument or device de-
discretion, issue an order waiving in whole or in part the re-signed primarily for use in inflicting death or injury upon a
quirements of a rule. human being or animal, and which is capable of inflicting
death upon a human being when used in the manner for
which it was designed. Additionally, any instrument or de-

Notice of Intended Action

Twenty-fiveinterested persons, a governmental subdivision, an agency or
association of 25 or more persons may demand an oral presentation hereon
asprovided in lowa Code section 17A.4(1)"b.”

Notice is also given to the public that the Administrative Rules Review
Committee may, on itsown motion or on written request by any individual
or group, review this proposed action under section 17A.8(6) at aregular or
special meeting where the public or interested per sons may be heard.

ARC 3984B vice of any sort whatsoever which Is actually used in such a
manner as to indicate that the person possessing the instru-
BLIND, DEPARTMENT ment or device intends to inflict dbeor serious injury upon
the other, and which, when so used, is capable of inflicting
FORTH E[lll] death upora human being, is a dangerous weapon. Danger-

Notice of Intended Action

Twenty-fiveinterested persons, a governmental subdivision, an agency or
association of 25 or more persons may demand an oral presentation hereon
asprovided in lowa Code section 17A.4(1)“b.”

Notice is also given to the public that the Administrative Rules Review
Committeemay, on itsown motion or on written request by any individual
or group, review this proposed action under section 17A.8(6) at aregular or
special meeting where the public or interested persons may be heard.

ous weapons include, but are not limited to, any offensive
weapon as defined in lowa Code section 724.1, pistol, re-
volver, or other firearm, dagger, razor, stiletto, switchblade
knife, orknife having a blade exceeding five inches in length.

“Facilities” means the premises at 524 Fourth Street, Des
Moines, lowa, and any other space occupied by the depart-
ment for the blind.

“Public” means a person who is not employed by the state

Pursuant téhe authority of lowa Code section 216B.6, the ©f lowa.

Department for the Blind hereby gives Notice of Intended

ITEM 2. Amend 111—Chapter 1 by adopting the follow-

Action to amend Chapter 1, “Administrative Organization jng new rule:
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BLIND, DEPARTMENT FOR THE[111](cont'd)

111—1.13(216B) Department facility operations. e. Confiscating any container including, but not limited
1.13(1) Dangerous weapons. No member of the publicto, packages, bags, briefcases, or boxes that are left in public
shallcarry a dangerous weapondepartment facilitiesThis areas when department facilities are not open to the public.
provisionapplies to any member of the public whether or not Any confiscated container may be searched or destroyed, or
the individual possesses a valid lowa permit to carry weapboth, or may be returned to thener. Any container that is
ons. This provision does not apply to: left unattended in a public area during hours in which depart-
a. A peace officeas defined in low&ode section 801.4 ment facilities are open to the public may be examined.
or a member of the armed forces of the United States or of the Violation of this subrule is a simple misdemeanor, pur-
national guard, when the person’s duties or lawful activitiessuant tdowa Code section 8A.322, and may result in the de-
require or permit possession of a dangerous weapon. nial of access to a state building, filing of criminal charges or
b. A person possessing a valid lowa professional permitexpulsion from department facilities, or any combination
to carry a weapon whose duties require that person to carrythereof, of the individual who knowingly violates the sub-
dangerous weapon. rule. Chages may be filed under any other criminal statute if
c. A person who possesses a dangerous weapon for argppropriate. Officers employed by or under the supervision
purpose authorized by a state agency to further the statutorgf the department of public safety shall have the authority to
or regulatory responsibilities of that agency. An authoriza-enforce thissbrule. Peace fi€ers employed bgther agen-
tion issued pursuant to this paragraph shall not become effecies shall also have the authority to enforce this subrule.
tive until it has been issued in writing to the person or persons 1.13(3) Access barriers. Thdirector maycause the tem-
to whom it applies and until copies of the authorization haveporary ompermanent placement of barricades, ropes, signs, or
been received by the director and by the commissioner obther barriers to limit access to certain parts of department fa-
public safety. cilities. Unauthorized persons beyond the barriers may be re-
d. Members of recognized military veterans organiza- moved with the assistance of law enforcement officers or
tions performing honor guard service as provided in 2001charged with a criminal offense if appropriate, or both.
lowa Acts, chapter 96, section 1. 1.13(4) Smoking. Use of tobacco products is prohibited
Violation of this subrule is a simple misdemeanor, pur-in all department facilities, unless otherwise designated by
suant tdowa Code section 8A.322, and may result in the de-appropriate signs.
nial of access to a state building, filing of criminal charges or i
expulsion from the grounds of the department's facilities, or | TEM 3. Amend rule 111—7.17(216ajs follows:
any combination thereof, of any individual who knowingly 111—7.17(216D) Disciplinary action i -
violates the subrule. In addition, any weapon found in the nityfor ac in an
possession of member of the public in violation of this sub- i i ittee of
rule may be confiscated. Charges may be filed under an ~th@he department may impose any or all of
other criminal statute if appropriate. Officers employed by the following disciplinary sanctions as appropriate:
or under the supervision of the department of public safety 7.17(1) Fines.Monetaryfines shall be imposed by the de-
shall have the authority to enfqrce this subrule. Peace _Offl-par’[memfor the late filing of required reports or late payment
cers employed by other agencies shall have the authority tf fees.
enforce this subrule at the request of the commissioner of 7.17(2) ProbationThe department may place a vendor on
public safety or in response to a request for assistance frorprobation of the operating agreement for a period not to ex-
an officer employed by the department of public safety or alceed one year. The probationary period may include an
the request of the director or the director’s designee. emergency suspension of the operating agreement when ap-
1.13(2) Building access and security. The departmentpropriatefor a period not to exceed 30 days. If the operator is
shall take reasonable aagpropriate measures to ensure the deemed to be on probation after the end of that year, the oper-
safety of persons and property in department facilities.ating agreement will be terminated.
These measures may include, but are not limited to, the fol- 5 Probatiormay occur when the department determines
lowing: o . ] that any of the following conditions exist:
a. Requiring any member of the public entering depart- (1) The vendor has repeatedcontinued violations of the
ment facilities to (1) provide identification upon request; terms of the operating agreement;
(2) allow the member of the public to be scanned with metal (2) The vendor has repeatedcontinued violations of the
detectingequipment; and (3) allow any parcel, package, lug-vending facility permit;
gage, purse, or briefcase that the person is bringing into de- (3) The vendor is temporarily ineligible to participate in
partment facilities to be examined with X-ray equipment or the business enterprises program;
to have the contents thereof examined, or both. (4) The vendor is absent without leave; or

b. Requiringany member of the public whoirsside de- (5) The health and safety of the public may be jeopardized

partment facilitieoutside normal business hours, other than by the continued operation tife vending facility by the ven-
when facilities are open to the public during a scheduleddor.

event, to provide identification and to state the nature of the b. During the period of suspension, the vendor shall re-

person'sbusiness in the facilityA member of the public who  |inquish all rights and privileges of the vendor license.
is in a state building on the capitol complex outside normal ¢, The department and the vendor shall establish a clear-
businesdours, other than during a scheduled event, and whay stated written plan and timetable for correction of the per-
does nohave authorization to be on the premises may be received deficiencies after suspension.
quiredto exit the building and be escorted from the building.
c. Limiting public access to department facilities to se-
lected entrances. Access to each building through at least
one entrance accessible to persons with disabilities shall be
maintained.
d. Limiting hours during which public access to depart-
ment facilities is allowed.
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NOTICE—CIVIL REPARATIONS ITEM 1. Amend subrule 2.7(1) as follows:
TRUST FUND 2.7(1) A proposed rule that-mandatescessitates addi-

tional combinedannual expenditures-exceedirg] at least
Pursuant to lowa Administrative Code 361—subrule $100,000 or additional combined expenditures of at |east
12.2(1), the Executive Council gives Notice that the Civil $500,000 within five years, by all affectecpersons, political
Reparations Trustund balance as of December 31, 2004, is Subdivisions or agencies and entities which contract with
approximately $260.00. Money in the Civil Reparations POlitical subdivisions to provide services must be accompa-
Trust Fund is available for use for indigent civil litigation Niéd by afiscal impact statement outlining the costs associat-
programs or insurance assistance programs. Applicatioﬁ’d with the rule. A fiscal impact statement must satisfy the
forms are available in the office of the State Treasurer by'€quirements of lowa Code section 25B.6.
contacting GeorgAnna Madsen, Executive Secretary, State |tgm 2. Rescind rule 281—2.18(17ahd adopt the fol-
Capitol, Room 114, Des Moines, lowa 50319; telephone|jowing new rule in lieu thereof:
(515)281-5368. Applications must be filed on the thirtieth o ] »
day after the date of publication of this Notice in the lowa 281—2.18(17A) Petition for rule making. A petition re-
Administrative Bulletinor on the thirtieth day after the date questingthe adoption, amendment, or repeal of a rule shall be
affixed tothe Notice sent by first-class mail, whichever is lat- filed with the department of educatiahthe Grimes State Of-
er. Anyperson/companthat would like to receive future no- fice Building, Second Floor, Des Moines, lowa 50319-0146.
tices should make request in writing to the above-A petition is deemed filed when it is received by that office.
mentioned contact. Rules regarding the Civil ReparationsThe department of education shall provide the petitioner with
Trust Fund can be found at 361 IAC Chapter 12. a file-stamped copy of the petition if the petitioner provides
the department an extra copy for this purpose. The petition
must be typewritten or legibly handwritten in ink and must
ARC 3983B substantially conform to the following form:

EDUCATION DEPARTMENT[281] DEPARTMENT OF EDUCATION

Notice of Intended Action Petition by (Name of

Petitioner) for the Adoption/ PETITION FOR
Twenty-fiveinterested persons, a governmental subdivision, an agency or Amendment/Repea| of (Cite RULE MAKING
association of 25 or more per sons may demand an oral presentation hereon .
asprovided in |owa Code section 17A.4(1)"b.” rule mvolved).
Notice is also given to the public that the Administratil\)/e Rul&ste\éiag
Committee may, on itsown motion or on written request by any individu it i i i inn:
or group, review this proposed action under section 17A.8(6) at aregular or The pe'[l'[IOI"I must pI’QVIde the foIIowmg information:
special meeting where the public or interested per sons may be heard. 1. A clear and concise statement of all relevant facts on

which the petition is based.

2. The precise citation to the present rule if the petition is
r the amendment or repeal of the same.

3. A citation and the relevant language of the specific

Pursuant to the authority of lowa Code section 256.7(5),
the lowa State Board of Education hereby gives Notice of In-,
tended Action to amend Chapter 2, “Agency Procedure for

Rule Making,” lowa Administrative Code. statutes, rules, policies, decisions, or orders, and any other
The proposed amendments will conform the chapter togjevant law.

lowa Code section 25B.6 and to the language in the uniform ™, "~ summary of theeasons for requestitige adoption

ruls\? '?tn petitions fct)r rule makmg.th d dment@mendment or repeal of a rule.
ritten comments concerning theé proposed amendments g - | disclosure of the petitioner’s interest in the out-

will be accepted until March 8, 2005. Comments should be. 1o of the petition.

directed to Carol J. Greta, Legal Consultant, Department of "¢~ A statement indicating whether the petitioner is cur-

EducationGrimes State Office Building, Des Moines, lowa rently a party to another proceeding involving the issue(s)

50319-0146; (515)281-5295; or by E-mail to carol.greta@ raised by theetition and whether, to the petitioner’s knowl-

10Wa.gov o edge, those issues have been decided by, are pending deter-
_ A public hearing will be held on March 8, 2005, at 11 a.m. nination byor are under investigation by, any other govern-
in the State Board Room, Grimes Statéd@fBuilding, Sec- mental entity.

onld dF.Io.(c)jr, I?es_thr/lloines, :owad ho wish to attend the pub- - 1€ names and addresses of other persons, or a de-
ndividualswith special needs who wish 1o attend the pub- gerintion of any class of persons, known by petitioner to be

I2|%5156ar|ng should notify the Department by February 28, attected by, omterested in, the issue(s) presented in the peti-
: . ) tion.
These amendments are intend@énplement lowa Code The petition must be dated and signed by the petitioner or
section 25B.6. _— the petitioner’'sepresentative. It must also include the name,
A fiscal impact summary prepared by the Legislative Ser-4ijing address, and telephone number of the petitioner and

vices Agency pursuant to lowa Code § 17A.4(3) will be . ; ; PRI

3 ) ; : petitioner’srepresentative and a statement indicating the per-
availableat hitp://wwwlegis.state.ia.us/IAC.htnalr at (515) - gqn 1o whom communications concerning the petition should
281-527%rior to theAdministrative Rules Review Commit- be directed.

tee’s review of this rule making.
The following amendments are proposed.
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Notice of Intended Action

Twenty-fiveinterested persons, a governmental subdivision, an agency or
association of 25 or more per sons may demand an oral presentation hereon
asprovided in lowa Code section 17A.4(1)"b.”

Notice is also given to the public that the Administrative Rules Review
Committee may, on itsown motion or on written request by any individual
or group, review this proposed action under section 17A.8(6) at aregular or
special meeting where the public or interested per sons may be heard.

1085

A fiscal impact summary prepared by the Legislative Ser-
vices Agency pursuant to lowa Code § 17A.4(3) will be
availableat http://wwwlegis.state.ia.us/IAC.htnar at (515)
281-527%rior to theAdministrative Rules Review Commit-
tee’s review of this rule making.

The following amendments are proposed.

ITEM 1. Amend rule281—96.1(422E) by adding the
following new definitions in alphabetical order:

“Certificate of need” means written approvhht a school
district submits tdhe department of education on application
forms prepared for that purpose to expend the supplemental
schoolinfrastructure amount for new construction or for pay-

Pursuant to the authority of lowa Code section 256.7(5),ments forbonds issued for new construction against the sup-
the State Board of Education hereby gives Notice of Intendeghlemental school infrastructure amount.

Action to amend Chapter 96, “Local Option Sales and Ser-

“Guaranteed school infrastructure amount” means for a

vices Tax for School Infrastructure,” lowa Administrative school district the statewide tax revenues per student, multi-

Code.

plied by the quotient of the tax rate percent imposed in the

These amendments are intended to implement 2003 lowgounty,divided by 1 percent and multiplied by the quotient of

Acts, chapter 157 [lowa Code chapter 423E], as passed by
the Eightieth General Assembliheproposedamendments
establish standards for the certificate of need required o

e number of quarters the tax is imposed during the fiscal
i/ear divided by four quarters.
“New construction” means any erection of a facility or any

school districts to expend funds received from the supplemodification oraddition to a facility except for repairing ex-
mental school infrastructure amount.

Interestecpersons may comment on the proposed amendnecessary for compliance with the federal Americans with

ments on obefore March 9, 2005Nritten or oral comments
should be directed to Su McCurdy, lowa Department of

isting schoolhouses or school buildings or for construction

Disabilities Act pursuant to 42 U.S.C Section 12101-12117.
“Reconstruction” means rebdihg or resbringas an enti-

EducationGrimes State Office Building, Des Moines, lowa ty a thing that was lost or destroyed.

50319; E-mail_su.mccurdy@iowa.gowr telephone (515)

281-4738.

“Repair” means restoring an existing structure or thing to
its original condition, as near as may be, after decay, waste,

_ Therewill be a public hearing held over the lowa Commu- injury, or partial destruction, but does not include mainte-
nications Network (ICN) on March 9, 2005, beginning at nance.
12 noon at which persons may present their comments orally. “Revenuepurpose statement” means a document prepared
Access to the pUbllC hearlng will be available through the fol- by the school district indicating the Specific purpose or pur-

lowing sites:

Department of Education
Grimes State Office Bldg.

Area Education Agency 1
1400 2nd Street

Des Moines (Origination site) Elkader

Area Education Agency 2
3712 Cedar Heights Drive
Cedar Falls

Fort Dodge High School
104 South 17th Street

Fort Dodge

Area Education Agency 10
4401 6th Street SW

Cedar Rapids

Sioux City Central Campus
1121 Jackson Street

Sioux City

Area Education Agency 14
1405 North Lincoln
Creston

Area Education Agency 16
3601 West Avenue Road
Burlington

Area Education Agency 267
9184B 265th Street

Clear Lake

Area Education Agency 4
1382 4th Avenue NE
Sioux Center

Area Education Agency 9
729 21st Street

Bettendorf

Area Education Agency 11
6500 Corporate Drive
Johnston

Area Education Agency 13
24997 Highway 92
Council Bluffs

Area Education Agency 15
2814 N. Court Street
Ottumwa

Area Education Agency 8
Highway 18 and 2nd Street
Cylinder

Area Education Agency 267
909 S. 12th Street
Marshalltown

posedor which the local sales and services tax for school in-
frastructure revenuand the supplemental school infrastruc-
ture amount will be expended; which was posted at the ap-
propriate polling places of each school district during the
hoursthat the polls were open; and which was published in a
newspaper of general circulation in the school district no
sooner tharR0 days and no later than 10 days prior to the lo-
cal option sales and services tax for school infrastructure
election.

“Salestax capacity per student” means for a school district
the estimated amount of revenues that a school district re-
ceives or would receive if a local sales and services tax for
school infrastructure purposes is imposed at 1 percent in the
county, divided by the school district’s actual enrollment.

“School budget review committee” or “SBRC” means a
committeethat is established under lowa Code section 257.30
in the department of education and that consists of the director
of the department of education, the director of the department
of management, and three members who are knowledgeable
in the areas of lowa school finance or public finance issues and
who are appointed by the governor to represent the public.

“Schoolinfrastructure” means those activities which a
school district is authorized to contract indebtedness and is-
sue general obligation bonds under lowa Code section 296.1,
except those activities related to a teacher’s or superinten-
dent'shome or homes. These activities include the construc-
tion, reconstruction, repair, demolition, purchase, or remod-

Individualswith special needs who wish to attend the pub- eling of schoolhouses, stadiums, gymnasiums, fieldhouses,
lic hearing should notify the Department by February 28,and bus garages; the procurement of schoolhouse sites and

2005.

site improvements; and tipayment or retirement of general

These amendments are intended to implement 2003 lowabligation bonds issued for school infrastructure purposes or
Acts, chapter 157 [lowa Code chapter 423E].

of local option sales and services tax for school infrastructure
revenue bonds. For local option sales and services tax for
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school infrastructure elections passed on or after May 30and a description of any alternatives considered and the rea-
2003,the definition of school infrastructure also includes ac- sons for rejection.
tivities for which revenues under lowa Code sections 298.3 d. Enroliment trends in a school district showing a five-
and 300.2 may be spent and property tax relief for the debyear history and five yeadf projected enrollment by grade.
service property tax levy, regular physical plant and equip-If a school district uses enrollment projections other than
ment property tax levy, voter-approved physical plant andthose prepared by the department, the school district must
equipmenincome surtax and property tax leepd the pub-  submit a description of the basis for those projections.
lic education and recreation property tax levy. e. If a school district’s enrollment in the current year or
“Site improvement” means grading, landscaping, paving,any of the five years of projected enroliments is fewer than
seeding, and planting of shrubs and trees; constructing side300 students or fewer than 30 students for any grade, the
walks, roadways, retaining walls, sewers and storm drainsschool district shall attach a copy of a feasibility study pur-
and installing hydrants; surfacing and soil treatment of ath-suant to lowa Code subsection 256.9(34) or similar study
letic fields and tennis courts; exterior lighting, including ath- conducted within theast three years with an explanation of
letic fields and tennis courts; furnishing and installing flag- how the study supports the project that is the subject of the
poles, gateways, fences, and underground storage tankpplication.
which are not parts of building service systems; demolition f. A description of the nature of the project and its rela-
work; and special assessments against the school district fagionship to improving educational opportunities for students
public improvements defined in lowa Code section 384.37.includingalignmentwith school district student achievement
“Statewidetax revenues per student” means $575 per stu-goalsand including the school districébility to meet or ex-
dent. ceed the educational standards. A school district shall pro-
“Supplemental school infrastructure amount” means thevide:
guaranteed school infrastructure amount for the school dis- (1) A list of waivers applied for and granted to the school
trict less the pro rata share of local sales and services tax falistrict or any deficiencies from educational standards if no
school infrastructure purposes. waiver was granted.
. (2) A list of courses offered by major curricular area in
_ITEmM 2. IArTlend 281—Chapter 98 adding the follow- o3 4a5 ghrough 12. The list shall include five years of histo-
Ing New rules. ry and three years of projected curricula.
281—96.4(423E) Application process. ~ (3) Alist of current angbrojected stding patternsnclud-
96.4(1) Application period. School districts may submit ing assignments and licensure. ) )
applications focertificates of need between 8 a.m. and 4:30 . Description of transportation barriers, if any, to the
p.m. Monday through Friday, except on holidays. Applica- currentsite and to the proposed site and the distance in miles
tions shall be hand-delivered or postmarked no later thar@nd in travel time from the nearest and furthest boundaries of
eight weeks prior to a regularly scheduled meeting of thethe school district to the current site and the proposed site.
SBRC. The SBRC holds reguiarly scheduled meetings on h. Evidence of financial stability. The school district
the second Monday of September, December, March, anghall provide:
May. (1) Calculation of unspent balance on the generally ac-
96.4(2) Application form. The department shall make ceptedaccounting principles (GAAP) basis. The calculation
available an application form to lowa public school districts shallincludefive years of history and three years of projected
at least 30 days prior to the end of the application periodbalances.The calculation of budgeiuthority shalshow and
Eachapplicant school district shall use the form prepared forproject the effect of the phase out of the budget guarantee.
this purpose and in the manner prescribed by the departmenbrojectedallowable growth shall be that known or generally
A school district may submit only one application during the anticipated athe time of the application. If the percent of al-
application period. "The application form shall include, but lowable growth is not known or anticipated, an allowable
shall not be limited to, the following information: growth of no more than 2 percent shall be utilized in the
a. The total capital investment of the project. If the proj- annual projections. ) o
ect is in collaboration with other public or private entities, a  (2) If the unspent balance is negative in any current or

school district shall include the following information: projectedyear on the GAAP basis, the school district shall in-
(1) Identification of the collaborating public or private clude a copy of the corrective action plan, if any, submitted to
entities; the SBRC. _
(2) Total cost of the collaborative project; and (3) Calculation ounreserved fund balance thre GAAP

(3) Totalcost of the school district's portion of the project. basis byfund. The calculation shall include five years of his-

b." The infrastructureeeds of a school district specific to tory and three years of projected balances.
the application, especially the fire and health safety needs, in- i. If a school district currently has bonded indebtedness,
cluding the extent to which the project would allow the the voter-approved physical plant and equipment levy, or the
schooldistrict to meet its infrastructure needs on a long-termlocal option sales and services tax for school infrastructure,
basis. If eschool districteeds include fire and health safe- or categorical funding for school infrastructure, the school
ty needs, the school district shall attach to its applicationdistrictshall include a statement identifying the implementa-
form acopy of the citation from the fire marshal for the safety tion date, final year of the bonded indebtedness or the final
deficiency or evidence of consultation with the fire marshalyear of the levy or tax, and the levy rate. The school district
or other qualified inspector related to the health safety defi-shall list any obligations against those current balances and
ciency. Aschool district shaiihclude evidence of publicin-  futurerevenues. The school district shall attach a copy of the
volvement in assessing the need for this project. local option sales and services tax for school infrastructure

c. The description of need including documentation of ballot,theschool district's revenue purpose statement, if any,
the infeasibility of remodeling, reconstructing or repairing and a list of the tax capacity per student by each county in
the existing structure rather than implementing this projectwhich the school district is located.
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j- A comprehensive, districtwide infrastructure plan if g. Broad and long-term ability of the school district to
the school district has an infrastructure plan. The school dissupport thdacility and the quality of the academic program.
trict shall include the date that the plan was adopted by the h. Cooperation with other educational entities including
board, arexecutive summary of the plan, and a description ofother school districts, area education agencies, postsecond-

how the project fits within the infrastructure plan. ary institutions, and local communities.
k. A five-year history of significant infrastructure main- 96.5(2) Task force review. The task force, or a subcom-
tenance and repair. mittee of the task force, and its designees, shall review each
I. A statement certifying thaccuracy ofhe information  applicationand make recommendations to the school budget
contained in the application. review committee regarding approval of certificates of need

96.4(3) Board minutes. A school district that is submit- based on the evidence provided by the applicant pursuant to
ting anapplication for certificate of need shall submit with its subrule 96.4(2) and the criteria listed in subrule 96.5(1).
application a copy of the minutes of the board of director’sMore than one member of the task force or subcommittee of
meeting showing that the board has authorized the applicathe task force and its designees shall review each application.
tion and the project. The section of the board minutes conA reviewer shall not review any application in which the re-
taining this information shall be marked in such a way as toviewer has a conflict of interest.
make it easily identifiable. 96.5(3) Approval process. Applications shall be re-

96.4(4) Number of copies. A school district that is sub- viewed and recommended for approval or denial based on
mitting an application for certificate of need shall submit any or all of the following individual or collective criteria.
three complete sets of the application forms and board minEachapplicable criterion shall be scored on a scale of zero to
utes with original signatures on the application forms. ten. Applicable scores shall be averaged. Nonapplicable cri-

96.4(5) Reapplication. A school district that is not suc- teria shall not be used in determining the average score. An
cessful inobtaining a certificate of need for the project that is applicationshall have a minimum average score of five to be
the subject of the application may apply for a certificate ofeligible to be recommended for approval. If an application
need in succeeding application periods if its circumstanceseceives a score of zero on one or more applicable criteria,

change substantially. the application shall not be recommended for approval. A
96.4(6) Applicationtimeline. A school district shall sub- recommendation for approval by the task force does not
mit an application for a certificate of need either: constitute final approval of the application. The following

a. When the school district has received a supplementatategories on the application shall be evaluated and scored:
amount that itntends to accumulate for new construction or  a. Infrastructure needs the project proposes to alleviate.
for payment of debt related to new construction; or Special consideration shall be given to infrastructure needs

b. When the school district board has accumulated supthat relate to fire or health safety issues.
plemental amounts and wants to proceed with the new b. Evidence that remodeling, reconstructing, or repair-
constructiorproject ordebt issuance related to new construc- ing the existing buildings is not feasible.
tion, whichever occurs first. ¢. Unavailability of alternative, less costly, or more ef-

96.4(7) Supplemental amount restrictions. All projects fective means of serving student needs.
included inthe application must be consistent with the provi- d. Improvemendf transportation distance, convenience,
sions of the Americans with Disabilities Act and the Rehabil- cost and accessibility with the new construction.
itation Act of 1973, Section 504, and lowa Code chapter e. Financial condition of the school district. A school
104A. district affected by the decline of thedget shall submit in-

. formation on the impact of the budget guarantee change.
281—96.5(423E) Review process. f. Evidence thatpthe proposed groje?ct will improve gdu-

96.5(1) Task force. The department shall form a task .4tionalopportunities for students and enable the school dis-
force toreview applications for certificate of need and to pro- (it to meet or exceed educational standards.

vide recommendations to tsehool budget review commit- "4 ™" rrent comprehensive, districtwide infrastructure

fjeiﬁfnTgsfjegr?]r;ﬁ?ggthgrc])?I(Ijilgt\r/iltt:et}sp?rrltclacftggsf?rqel?rﬁ%er’srr:;el’-s of.Plan and the description of how this project fits within that

fice, education and professional organizations, and other in*
dividuals knowledgeable in school infrastructure and
constructiorissues. Theepartment, in consultation with the

task force, shall establish the parameters and criteria fo[n
awarding grants based on information listed in lowa Code;
section 423E.4, subsection 6, which includes required CONgg
sideration of the following:

h. Description of innovative collaboration with one or

more other public or private entities.

96.5(4) Ineligibility for approval. If either of the follow-

g two descriptions applies to the school district, the school

strict shall not be eligible for a certificate of need unless a

asibility study conducted within the past three years pur-

a. Enrollment trends in the grades that will be served asuant to lowa Code subsection 256.9(34) and the AEA plan
: h . g ursuant tdowa Code sections 275d 275.4 determine that

the new construction site. . : sharing or reorganization is not feasible for the school dis-

b. The infeasibility of remodeling, reconstructing, or re- trict

pairing existing buildings. ... a. Ifeither the current or any of the five years of project-
c. The fire and health safety needs of the school districtyy anroliments for the school district is fewer than 300 stu-
d. The distance, convenience, cost of transportation, an

accessibility of the new construction site to the students to be ",
served at the new construction site. :
e. Unavailability of alternative, less costly, or more ef-
fective means of serving the needs of the students.
f. The financial condition of the school district, includ-
ing the effect of the decline of the budget guarantee and ung,
spent balance.

If either the current or any of the five years of project-
ed enrollments for the school district for each grade to be
served in the building that is the subject of the application is
fewer than 30 students.

96.5(5) School budget review committee. The school
dget reviewecommittee shall review the recommendations
from the task force for approval of certificates of need. The
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department for final consideration.

281—96.6(423E) Award process.

96.6(1) Department determination. The department shall
make the final determination on approval of certificates of
need.

96.6(2) Notification. The department shall notify appli-
cantsno later than two weeks following the date of receipt of
the recommendations from the school budget review com-
mittee.

281—96.7(423E) Applicant responsibilities.

96.7(1) Change in the project. If a school district signifi-
cantly changes the proposed project, the school district shall : / ction
notify thedepartment within ten working days of the change =~ ¥@ medtingwherethe public or interested personsmay be heard.
and shall submit a new application for a certificate of need for Pursuant téhe authority of lowa Code section 542B.6, the
the newly changed project. Engineering and Land Surveying Examining Board hereby

96.7(2) Accounting for the supplemental amount. All gives Notice of Intended Action to amend Chapter 6, “Seal
revenues from the supplemental school infrastructureand Certificate of Responsibility,” lowa Administrative
amount, and all expenditures from the supplemental schooCode.
infrastructure amount shall be separately identified and ac- These amendments are intended to clarify the require-
countedfor in a capital projects fund established for the local ments for the seal and certification block used to identify all
option sales and services tax for school infrastructure proengineering and land surveying documents issued by a li-

ENGINEERING AND LAND
SURVEYING EXAMINING
BOARD[193C]

Notice of Intended Action

Twenty-fiveinterested persons, a governmental subdivision, an agency or
association of 25 or more per sons may demand an oral presentation hereon
asprovided in lowa Code section 17A.4(1)"b.”

Notice is also given to the public that the Administrative Rules Review
Committee may, on itsown motion or on written request by any individual
or group, review this proposed action under section 17A.8(6) at aregular or

ceeds.
96.7(3) Withdrawal of application. If a school district is
granted a certificate afeed for a project and the school dis-

trict elects not to continue with the project, the school district

shall notify the department within ten working days follow-
ing the board action to discontinue the project.
96.7(4) Forfeiture of certificate. Failure to comply with

censee for use in lowa.

Waiver of these rules may be sought pursuant to 193—
Chapter 5, “Waivers and Variances from Rules.”

Any interested person may make written or oral sugges-
tionsor comments on the proposed amendments bafore
March 8, 2005. Comments should be directed to Gleean
Coates, Executive Officer, lowa Engineering and Land Sur-

any of the rules in this chapter or provide information that isveying Examining Board, 1920 SE Hulsizer Road, Ankeny,
included in the grant application or that is requested by thdowa 50021, or by telephoning (515)281-7360.

department may result in the forfeiture of the certificate of
need or removal from the application cycle.

281—96.8(423E) Appeal of certificate denial. Any appli-

cant may appeal the denial of a properly submitted applica

tion for certificate of need to the director of the department.
Appeals must be in writing and received within ten working
days ofthe date of the notice of the decision to deny. Appeals

must be based on a contention that the process was conducted

outside of statutory authority; violated state or federal law,
policy, orrule; did not provide adequate public notice; was al-
tered without adequate public notice; or involved conflict of
interest bystaff orcommittee membersThe hearing and ap-
pealsprocedures found in 281—Chaptethé@t goverrthe di-
rector’sdecisions shall be applicable to any appeal of denial

ITEM 3.  Amend 281—Chapter 96,
clause, as follows:

These rulesre intended to implement lowa Code chapter
422E and-2000-lowa-Acts-Senate file 2423E.

implementation

These amendments are intenttiednplement lowa Code
sections 542B.13, 542B.15, 542B.20, and 542B.30.

A fiscal impact summary prepared by the Legislative Ser-
vices Agency pursuant to lowa Code § 17A.4(3) will be
availableat http://mwwwlegis.state.ia.us/IAC.htnar at (515)
'281-5279prior to theAdministrative Rules Review Commit-
tee’s review of this rule making.

The following amendments are proposed.

ITEM 1. Amend subrule 6.1(2), introductory paragraph,
as follows:

6.1(2) Description of seal. The seal shall inclutlee
name of the licenseehe lowa license number, the word
“lowa” and the words “Professional Engineer” or “Land
Surveyor” or “Professional Engineer and Land Surveyor.
as appropriate. Thelowa license number-and-the word
“lowa” shall- be-includedThe word “ licensed” may be add-
ed but is not required on the seal. The word “ professional”
may be added but is not required on the land surveyor seal.
Neither the word “ registrant” nor “ registered” shall be used
ontheseal. The seal shall substantially conform to the sam-
ples shown below:

ITEM 2. Amend subrule 6.1(4) as follows:

6.1(4) Each engineering or land surveying document sub-
mitted to a client or angublic agency, hereinafter referred to
as the official copy (or ditial copies), shall contain an infor-
mationblock on the first page or attached cosfeeet for ap-
plication of a seal by the licensee in responsible charge and
an information block for application of a seal by each profes-
sional consultant contributing to the submission. In lieu of
each contributingrofessional consultaptoviding an infor-
mation block on the front page attached covesheet for ap-
plication of aseal, &able shall be provided that identifies the
contributing professionals and where their respective infor-
mation blocks can be found within the document. The seal
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and original signature shall be applied only to a final submis-
sion. Each official copyor official copies) of a submission

shall bestapled, bound or otherwise attached together so as to

clearly establish the complete extent of the submission. Each
certification block shall display the seal of the licensee and
shall designate the portion of the submission for which that
licensee is responsible, so that responsibility for the entire
submission is clearly established by the combination of the
stated seal responsibilities. Any nonfinal submission of an
engineering otand surveying document to a client or public
agency shall be clearly labeled “preliminary” or “draft.”

The engineering certificatioblock shall conform to the

ARC 4005B

ENVIRONMENTAL PROTECTION

COMMI SSION[567]

Notice of Intended Action

Twenty-fiveinterested persons, a governmental subdivision, an agency or
association of 25 or more per sons may demand an oral presentation hereon
asprovided in lowa Code section 17A.4(1)"b.”

Notice is also given to the public that the Administrative Rules Review
Committee may, on itsown motion or on written request by any individual

wording in the sample shown below:

SEAL

I hereby certify that this engineering
document was prepared by me or under m
direct personal supervision and that | am a
duly licensed Professional Engineer under
laws of the State of lowa.

(signature) (date)

Printed or typed name
License number

My license renewal date is
December 31,

Pages or sheets covered by this seal:

or group, review this proposed action under section 17A.8(6) at aregular or
special meeting where the public or interested persons may be heard.

Pursuant tahe authority of lowa Code section 455B.133,
the Environmental Protection Commissiomdi®/ gives No-
tice of Intended Action to amend Chapter 20, “Scope of
Title—Definitions—Forms—Rules of Practice,” Chapter
22, “Controlling Pollution,"and ChapteB1, “Nonattainment
Areas,”and to adopt a ne@hapter 33;Special Regulations
and Construction Permit Requirements for Major Stationary
Sources—Nonattainment Areas and Prevention of Signifi-
cant Deterioration (PSD) of Air Quality,” lowa Administra-
tive Code.

On December 31, 2002, the U.S. Environmental Protec-
tion Agency (EPA) promulgated revisions to the Nonattain-
ment New Source Review (NSR) provisions in 40 CFR Part
51.165 and the Prevention of Significant Deterioration
(PSD) provisions for attainment area NSR in 40 CFR Part
51.166. Both of these programs are mandated by Parts C and
D of Title | of the federal Clean Air Act. EPA states in the
preamble to the federal rule making that these revisions are
intended to “reduce burden, maximize operating flexibility,

The land surveying certification block shall conform to the improve environmental quality, provigelditional certainty,

wording in the sample shown belowFor maps or acquisition

and promote administrative efficiency.”

platsprepared from public records or previous measurements The NSR program contained in Partar@ D of Title | of
by others, the following land surveying certification block the Clean Air Act is a preconstruction review and permitting

may be modified by removing the phrase “and the related surprogram applicable to new or modified major stationary
vey work was performed.”

SEAL

I hereby certify that this land surveying
document was prepared and the related su
work was performed by me or under my
direct personal supervision and that | am a
duly licensed Land Surveyor under the law
of the State of lowa.

(signature) (date)

Printed or typed name
License number

My license renewal date is
December 31,

Pages or sheets covered by this seal:

sources of air pollutants regulated under the Clean Air Act.
The Department estimates that there are approximately 300

rvey major stationary sources in the state.

Areas that do not meet the National Ambient Air Quality
Standards (NAAQS) are referred to as nonattainment areas.
In these areas, the nonattainment NSR program applies to
new or modified major stationary sourcds.areas that meet
the NAAQS, referred to as attainment areas, the PSD pro-
gram applies to new or modified major stationary sources.
Collectively, the nonattainment NSivd PSD programs are
referred to as the major NSR program.

Five elements of the major NSR program are affected by
this rule making. These elements include the procedure for
calculating baseline actual emissions, actual-to-projected-
actual emissions calculation methodology, plantwide appli-
cability limitations (PALs), emissions units that have been
designated as Clean Units, and pollution control projects
(PCPs).This rule making also adds a new definition of “reg-
ulated NSR pollutant” that clarifies which pollutants are reg-
ulated for the purposes of major NSR.

By federal law, the Department must adopt this rule mak-
ing and submit revisions to its major NSR permitting pro-
gram to implement these minimum program elements in the
lowa State Implementation Plan (SIP) by no later than Janu-
ary 6, 2006. The SIP contains provisions, such as the precon-
structionreview program, that are intendecetasure that the
NAAQS are achieved and maintained in the state.

On March 30, 2004, the Department convened a technical
workgroup, facilitated by the lowa Department of Economic
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Development, toeview the elements of the major NSR pro-  The Department had previously adopted special require-
gram affected by this rule making. The workgroup was ments for nonattainment areas in rule 567—22.5(455B).
tasked with making recommendations to the Department reSeverakubrules from rule 567—22.5(455B) have been add-
gardingthe adoption othe federal rule making into the lowa ed to rule 567—33.4(455B) (special construction permit re-
Administrative Code. The workgroup was composed of af-quirements in nonattainment areas). These subrules include
fected stakeholders who have experience with and knowladditional provisions related to emissions offsets, com-
edge of the major NSR program and was supported by perpliance of existing sources in nonattainment areas with all
mitting staff from the Department. The recommendations ofapplicable emissions standards, alternative site analysis,
the workgroup and the Department’s actions regarding theadditional conditions for permit approval, and public avail-
recommendations are summarized in the “NSR Reformability of information. These additional provisions were not
Workgroup Recommendation Summary” document, avail-addressed in EPAvisions to 40 CFR 51.165. The Depart-
able from the Department. ment believes that including these additional provisions in

The consensus reached by the workgroup was that the textle 567—33.4(455B) will make rule 33.4 no more or less
of EPA's major NSR rules should be adopted directly into thestringentthan the rules in 40 CFR 51.165, will provide addi-
lowa Administrative Code rather than adopted by referencetional certainty, and will provide a smoother transition from
Adoption of the major NSR rules directly into the lowa Ad- the existing requirements in rule 567—22.5(455B) to the re-
ministrativeCode allows the user to access the rules directlyvised requirements in rule 567—33.4(455B).
in the lowa Administrative Code instead of referring to the  Item 1 amends 567—ChaptD to refer to 567—Chapter
applicable Codef Federal Regulations. This approach also 33 for special requirements for permitting of major station-
allows the Department to reorganize and consolidate porary sources.
tions ofthe major NSR rules to make them easier for the reg- Items 2 an® amend rule 567—22.4(455B) to refer to the
ulated public to understand and implement. An additionalPSD requirements in 567—Chapter 33 and rescind all sub-
benefit of this approach is that the major NSR rules becomeules of rule 567—22.4(455B). Item 2 will direct Adminis-
the Department’s rules, thereby giving the Department mordrative Code users from rule 567—22.4(455B) to 567—
flexibility in the implementation of rule provisions that could Chapter 33 until all references to rule 567—22.4(455B) are
be subject to interpretatiomhe ability of the Department to identified and changed to 567—Chapter 33 in a subsequent
have additional flexibility to address issues subject to inter-rule making. Once this process has been accomplished, rule
pretation on a case-by-case basis was a feature desired Bp7—22.4(455B) will be rescinded.
many of the workgroup members. Items 4 and amend rule 567—22.5(544B) to refer to the

The workgroup members also recommended nine changesiajor stationary source nonattainment area permitting re-
to the federal rules that should be considered during the adomtuirements in 567—Chapter 33 and rescind all subrules of
tion process After consideration of the workgroup’s recom- rule 567—22.5(455B). Item 4 will direct Administrative
mendations, the Department concurred with five of the nineCode users from rule 567—22.5(455B) to 567—Chapter 33
recommendations. As noted in the “NSR Reform Work- until all references to rule 567—22.5(455B) are identified
group Recommendation Summary” document, only one ofand changed to 567—Chapter 33 in a subsequent rule mak-
theserecommendations resulted in a change to the text of théng. Once this process has been accomplished, rule 567—
EPA's major NSR rules. 22.5(455B) will be rescinded.

One technical workgroup member submitted an individu- Item 6 rescinds rule 567—22.6(455B). These specifica-
al recommendation for consideration. This recommendatiortions and instructions for obtaining the list of lowa’s nonat-
pertained to the exemption frasome provisions of the PSD tainment area designations will be included in new 567—
rules for nonprofit health or educational institutions. The Chapter 33.

PSD rules currently adopted by the Department allow a non- Item 7 amends rule 567—31.1(455B) to refer to 567—
profit health or nonprofit educational institution to be ex- Chapter 33 for special construction permit requirements in
empted from the requirements of 40 CFR Part 52.21, paranonattainment areas.
graphs “j"through “r,” if the Governor so requests. The pro-  Item 8 adopts a new 567—Chapter 33. This chapter con-
visions of 40 CFR Part 52.21, paragraphs “|” through “r" in- tainsthe PSD and nonattainment area special regulations and
clude the requirements to conduct a control technology reconstruction permitting requirements for major stationary
view; asource impact analysis; preconstruction and postconsources.
struction monitoring; analysis of the impairment to visibility, = Any person may make written suggestions or comments
soilsand vegetation as a result of the project; and an analysien the proposed amendments on or before March 25, 2005.
of the impact on nearby protected federal Class | areas. Th@/ritten comments should be directed to Christine Paulson,
individual recommendation was that the Department insteadDepartment oNatural Resources, Air Quality Bureau, 7900
allow exemption from the requirements of 40 CFR PartHickman Road, Suite 1, Urbandale, lowa 50322; fax (515)
52.21, paragraphs “j" through “r,” for nonprofit health or 242-5094, or by electronic mail to_christine.paulson@dnr.
nonprofit educational institutions without gubernatorial ap- state.ia.us
proval, as provided for in 40 CFR Part 51.166(i). However, An informational meeting will be held from 10 a.m. to 12
the Department has determined that it will continue with itsnoon on Thursday, February 17, 2005, in the conference
current practice of allowing exemptions from the PSD per-rooms at the Department’s Air Quality Bureau Office, 7900
mitting requirements of paragraphs “j” through “r* of 40 Hickman Road, Urbandale, lowa. At the informational
CFR Part 52.21 only upon the request of the Governor, asneeting, Department staff will be available to answer ques-
provided for under 40 CFR Part 52.21(i). Continuing this tions on any of the proposed rule revisions.
practice will ensure that possible public health and welfare A public hearing will be held on Friday, March 18, 2005,
consequences of proposed changes at a nonprofit health at 10 a.m. in the conference rooms at the Department’s Air
educationalnstitution are considered beforeexemptionis  Quality Bureau Office, 7900 Hickman Road, Urbandale,
granted from the specified PSD permitting requirements. lowa. A second public hearing will be held on Wednesday,
March23, 2005, at 1 p.m. in the Gritter Room of lowa Hall at
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Kirkwood Community College in Cedar Rapids, lowa. ITEM7. Amend rule 567—31.1(455B) as follows:
Comments may be submitted oradlyin writing at either of
thesepublic hearings. All comments must be receivethtio
er than March 25, 2005.

567—31.1(455B) Permit requirementsrelating to nonat-
tainment areas. Special construction permit requirements in

Any person who intends to attend the public hearing and'onattainmenareas are containéurule )
has special requirements such as those related to hearing @gd%)%?_% 1(455B) and 33. 2(4555) and
mobility impairments should contact Christine Paulson at>3-4(455B) through 33.9(455B).

(515)242-5154 to advise of any specific needs. ITEM 8. Adopt anew 567—Chapter 33 as follows:

These amendments are intentiedmplement lowa Code
section 455B.133. CHAPTER 33

A fiscal impact summary prepared by the Legislative Ser- SPECIAL REGULATIONS AND CONSTRUCTION
vices Agency pursuant to lowa Code § 17A.4(3) will be PERMIT REQUIREMENTS FOR
availableat http://wwwlegis.state.ia.us/IAC.htnar at (515) MAJOR STATIONARY SOURCES—
281-5279prior to theAdministrative Rules Review Commit- NONATTAINMENT AREAS AND PREVENTION

tee’s review of this rule making.
The following amendments are proposed.

ITEM 1. Amend rule567—20.1(455B,17A), second un-

OF SIGNIFICANT DETERIORATION (PSD)
OF AIR QUALITY

numbered paragraph, as follows: 567—33.1(455B) Purpose. This chapter implements the
Chapter 21 contains the provisions requiring compliancemajorNew Source Review (NSR) program contained in Parts
schedulesallowing for variances, and setting forth trais- C and D of Tile | of the federal Clean Air Act, as amended on

sion reduction program. Chapter 22 contains the standardiovember 15, 199@nd as promulgated under 40 CFR Part
and procedures for permitting of emission sources-and speb1.165 and 40 CFR Part 51.166, as amended through July 1,
re@hapter 23 con-  2004. This is a preconstruction review and permitting pro-
tainsthe air emission standards for contaminants. Chapter 2gramapplicable to new or modified major stationary sources
providesfor the reporting of excess emissions and the equip-of air pollutants regulated under Parts C and D of the Clean
ment maintenance and repair requirements. Chapter 25 comvir Act, as amended on November 15, 1990. In areas that do
tains the testing and sampling requirements for new and exaot meet the National Ambient Air Quality Standards
isting sources. Chapter 26 identifies air pollution eyeecy (NAAQS), the nonattainment NSR program applies. In areas
episodes and the preplanned abatement strategies. Chaptbat meet the NAAQS, the PSD program applies. Collective-
27 sets forth the conditions political subdivisions must meetly, the nonattainment NSR and PSD programs are referred to
in order to secure acceptance of a local air pollution controls the major NSR program.
program. Chapter 28 identifies the state ambient air quality Many of the requirements for the PSD and nonattainment
standards Chapter 29 sets forth the qualifications for an ob- NSR programs, including the definitions, are identical or
serverfor reading visible emission&hapter 31 containsthe similar. However, there are also definitions and require-

conformity of general federal actionsto the lowa state imple- ments unique to each program.

mentation plan or federal implementation plan. Chapter 32 Rule 567—33.2(455B) contains the definitions that are
specifies requirements for conducting the animal feeding op- applicable to both PSD and nonattainment NSR programs.
erationsfield study. Chapter 33 contains special regulations Rule 567—33.3(455B) sets forth the definitions, stan-
and construction permit requirements for major stationary dards and permitting requirements that are specific to the
sources and includes the prevention of significant deteriora- PSD program.

tion (PSD) and nonattainment area rules. Rule 567—33.4(455B) contains tHefinitions, standards

e 2. Amend rule 56722 4(455B), inroductory acyPSITIING feduirements tha are specifc 0 the nonat

paragraph, as follows: : . . Rule 567—33.5(455B) specifies how to obtain a list of
567—22.4(455B) Special requirementsfor major sation- 55 nonattainmént are)a (Ftl)esignations.

ay S?UédC%'O%‘ted in areas designated attainment or un- the .. Rules 567—33.6(455B) and 567—33.7(4558) contain
classified {PSD). -Exceplas-provided in-subrule 22.4(1).the ¢ the conditions for classifying an emissions unit as a clean unit

both PSD and nonattainment NSR programs.

following federal regulations-pertaining to-the prevention of ¢,
Significant deterioration-are-adopted by reference, 40 CFF‘I Rule 567—33.8(455B) sets forth the requirements for us-

; 6The - ; .
rules for p(evention of significant deterioration (PSD) are lejth;ng?:gﬁg{?aﬁ]omngﬁl ﬁrsoque (F:)tro(gr(;llr?q)s.exclusmn for both
g%néaéllr%%(éln %6;3_6(.:2%2}5? tﬁs’ rurl]?snglf.égSBSB) through Rule 567—33.9(455B) includes the conditions under

-3(455B) and 33.6(455B) through 33.9(455B). which asource subject to either PSD or to the nonattainment
ITEM 3. Rescind subrulez2.4(1) through22.4(4). NSR program may obtain a plantwide applicability limita-

) tion (PAL) on emissions.
ITEM 4. Amend rule 567—22.5(455B), introductory | addition to the requirements in this chapter, stationary

paragraph, as follows: _ , sourcesmay also be subject to the permitting requirements in
567—22.5(455B) Special requirements for nonattain-  567—Chapte®2, including requirements for Title V operat-
ment areas. Therulesfor major stationary sources located in ing permits.

areas designated as nonattainment are contained in 567— o )
Chapter 33, rules 33.1(455B) and 33.2(455) and 33.4(455B) 567—33.2(455B) Definitions. Unless otherwise noted, the

through 33.9(455B). definitions inthis rule shall apply to major new source review
) (NSR) rules and programs for both PSD and nonattainment
ITEM 5. Rescind subrulez?.5(1) through22.5(10). areas. Additional definitions that are specific to these and

ITEM 6. Rescind rul&67—22.6(455B). other programs ithis chapter are contained under the appli-
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cable rules. For the purposes of this chapter, the following (c) For a regulated NSR pollutant, when a project in-

terms shall have the meaning indicated in this rule. volves multiple emissions units, only one consecutive
“Act” means the Clean AiAct, 42 U.S.C. Sections 7401, 24-monthperiod must be used tietermine théaseline actu-

et seq., as amended on November 15, 1990. al emissions for the emissions units being changed. A differ-
“Actual emissions” means: ent consecutive 24-month period may be used for each regu-

1. The actual rate of emissions of a regulated NSR polludated NSR pollutant.
tant from an emissions unit, as determined in accordance (d) The average rate shall not be based on any consecutive
with “2” through “4,” except that this definition shall not ap- 24-month period for which there is inadequate information
ply for calculating whether a significant emissions increasefor determining annual emissions, in tons per year, and for
has occurred, or for establishing a PAL under rule 567—adjusting thismmount if required by paragraph “1"(b) this
33.9(455B). Instead, the requirements specified under thelefinition.
definitionsfor “projected actual emissions” and “baseline ac- 2. For an existing emissions unit, other than an electric
tual emissions” of this rule shall apply for those purposes. utility steam generating unit, baseline actual emissions

2. In general, actual emissions as of a particular dateneans the average rate, in tons per year, at which the emis-
shallequal the average rate, in tons per year, at which the ungions unitactually emitted the pollutant during any consecu-
actually emitted the pollutant during a consecutive 24-monthtive 24-month period selected by the owner or operator with-
periodwhich precedethe particular date and which is repre- in the ten-year period immediately preceding either the date
sentative of normal source operation. The department shathn which the owner or operator begins actual construction of
allow the use of differenttime period upon a determination the project, or the date on which a complete permit applica-
that it ismore representative of normgdurce operationAc- tion isreceived by the department for a permit required either
tual emissions shall be calculated using the unit's actual opemrinder this chapter or under a SIP approved by the Adminis-
ating hours, production rates, and types of materials proctrator, whichever is earlier, except that the ten-year period
essed, stored, or combusted during the selected time periodhallnot include any period earlier than November 15, 1990.

3. The department may presume that source-specific al- (a) The average rate shall include fugitive emissions to
lowable emissions for the unit are equivalent to the actuathe extent quantifiable, and emissions associated with start-
emissions of the unit. ups, shutdowns, and malfunctions.

4. For any emissions unit that has not begun normal op- (b) The average rate shall be adjusted downward to ex-
erations on the particular date, actual emissions shall equallude any noncompliant emissions that occurred while the
the potential to emit of the unit on that date. source was operatirahbove an emissions limitation that was

“Administrator” means the administrator for the United legally enforceable during the consecutive 24-month period.
States Environment&rotection Agency (EPA) or designee. (c) The average rate shall be adjusted downward to ex-

“Allowable emissions” means themissions rate of a sta- clude any emissions that would have exceeded an emissions
tionary source calculated using the maximum rated capacityimitation with which the major stationary source must cur-
of the source (unless the source is subject to federally enrently comply, had such major stationary source been re-
forceable limits or enforceable permit conditions which re- quired to comply with such limitations during the consecu-
strict the operating rate, or hours of operation, or both) andive 24-month period. However, if an emissions limitation is
the most stringent of the following: part of a maximum achievable control technology standard

1. The applicable standards set forth in 567—subrules that the Administrator proposed or promulgated under 40
23.1(2)through 23.1(5) (new source performance standardsCFR Part 63, the baseline actual emissions need only be ad-
emissions standards for hazardous air pollutants, and federalsted if the state has taken credit for such emissions reduc-
emissions guidelines); tions in an attainment demonstration or maintenance plan

2. The applicable state implementation plan (SIP) emis-consistent with the requirements of paragraph 33.4(3)“h.”
sions limitation, including those with a future compliance  (d) For a regulated NSR pollutant, when a project in-

date; or volves multiple emissions units, only one consecutive
3. The emissions rate specified as an enforceable perm24-monthperiod must be used tetermine théaseline actu-
condition. al emissions for the emissions units being changed. A differ-

“Baselineactual emissions,” for the purposes of this chap- ent consecutive 24-month period may be used for each regu-
ter, means the rate of emissions, in tons per year, of a reglated NSR pollutant.
lated NSR pollutantas determined in accordance with para- (e) The average rate shall not be based on any consecutive
graphs “1” through “4.” 24-month period for which there is inadequate information
1. For any existing electric utility steam generating unit, for determining annual emissions, in tons per year, and for
baseline actual emissions means the average rate, in tons patjusting this amount if required by paragraphs “2”(b) and
year, at which the unit actually emitted the pollutant during (c) of this definition.
any consecutive 24-month period selected by the owner or 3. For a new emissions unit, the baseline actual emis-
operator within the five-year period immediately preceding sionsfor purposes of determining the emissions increase that
the date on which the owner or operator begins actuaWill result from the initial construction and operation of such
construction of the project. The department shall allow theunit shall equal zero; and thereafter, for all other purposes,
use of a different time period upon a determination that it isshall equal the unit's potential to emit.
more representative of normal source operation. 4. For a PAL for a stationary source, the baseline actual
(a) The average rate shall include fugitive emissions toemissions shall be calculated for existing electric utility
the extent quantifiable, and emissions associated with staristeam generating units in accordance with the procedures
ups, shutdowns, and malfunctions. contained irparagraph “1”; for otheexisting emissions units
(b) The average rate shall be adjusted downward to exin accordance with the procedures contained in paragraph
clude any noncompliant emissions that occurred while the'2”; and for a new emissions unit in accordance with the pro-
source was operatirahbove an emissions limitation that was cedures contained in paragraph “3.”
legally enforceable during the consecutive 24-month period. “Baseline area” means:
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1. Any intrastate area (and every part thereof) designated (b) In the case of a major stationary source, the pollutant
as attainment or unclassifiable under Section 107(d)(1)(D) omwould be emitted in significant amounts, or in the case of a
(E) of the Act in which the major source or major modifica- major modification, there would be a significant net emis-
tion establishing the minor source baseline date wouldsions increase of the pollutant.
construct or would have an air quality impact equal to or Any minor source baseline date established originally for
greater than Juig/m3 (annual average) of the pollutant for the total suspended particulate increments shall remain in
which the minor source baseline date is established. effectand shall apply for purposes of determining the amount

2. Area redesignations under Section 107(d)(1)(D) orof available PMgincrements, except that the reviewing au-
(E) of the Act cannot intersect or be smaller than the area ofhority may rescind any such minor source baseline date
impact of any majr stationary source or major modification where itcan be shown, to the satisfaction of the reviewing au-
which establishes a minor source baseline date or is subject tthority, that the emissions increase from the major stationary
regulations specified in rule 567—33.3(455D) (PSD require-source, or the ne&missions increase from the major modifi-
ments). cation, responsible for triggering that date did not result in a

3. Any baseline area established originally for the total significant amount of Pl emissions.
suspended particulate increments shall remain in effect and “Begin actual construction” means, in general, initiation
shall apply for purposes of determining the amount of avail-of physical on-site construction activities on an emissions
able PMg increments, except that such baseline area shalunit which are of a permanent nature. Such activities include,
not remain in effect ithe permit authority rescinds the corre- but are not limited to, installation of building supports and
sponding minor source baseline date in accordance with théoundationsJaying of undergroungipework, and construc-
definition specified in this rule. tion of permanent storage structures. With respect to a

“Baseline concentration” means: change in method of operation, this term refers to those on-

1. The ambient concentration level that exists in thesite activities, other than preparatory activities, which mark
baselinearea at the time of the applicable minor source basethe initiation of the change.
line date. A baseline concentration is determined for each “Bestavailable control technology” or “BACT” means an
pollutant for which a minor source baseline date is estabemissions limitation, including a vide emissions standard,
lished and shall include: based on the maximum degree of reduction for each regu-

() The actual emissions, as defined in this rule, represenlated NSR pollutant which would be emitted from any pro-
tative of sourcem existence on the applicable minor source posed major stationary source or major modification which
baselinedate, except as provided in paragraph “2” of this def- the reviewing authority, on a case-by-case basis, taking into
inition; account energy, environmental, and economic impacts and

(b) The allowable emissions of major stationary sourcesothercosts, determines is achievable for such source or mod-
that commenced construction before the major source baséfication through application of production processes or
line date, but were not in operation by the applicable minoravailable methods, systems, and techniques, including fuel
source baseline date. cleaning or treatment or innovative fuel combination tech-

2. The following will not be included in the baseline con- niques for control of such pollutant. In no event shall ap-
centration and wilaffect the applicable maximum allowable plication of best availableontrol technologyesult in emis-
increase(s): sions of any pollutant which would exceed the emissions al-

(a) Actualemissions, as defined in this rule, from any ma- lowed by any applicable standard under 567—subrules
jor stationary source on which construction commenced afte23.1(2)through 23.1(5) (federal standards for new stationary
the major source baseline date; and sources, federal standards for hazardous air pollutants, and

(b) Actual emissions increases and decreases, as definddderal emissions guidelines). If the department determines
in this rule, at any stationary source occurring after the minotthattechnological or economic limitations on the application

source baseline date. of measurement methodology to a particular emissions unit
“Baseline date” shall include: would make the imposition of an emissions standard infeasi-
1. Both “major source baseline date” and “minor sourceble, adesignequipment, work practice, operational standard

baseline date,” as follows: or combination thereof may be prescribed instead to satisfy

(a) The “major source baselidate”means, in the case of the requirement for the application of best available control
particulatematter and sulfur dioxide, January 6, 1975, and intechnology. Such standard shall, to the degree possible, set
the case of nitrogen dioxide, February 8, 1988. forth the emissions reduction achievable by implementation

(b) The “minor source baseline date” means the earliesof such design, equipment, work practice or operation, and
dateafter the trigger date on which a major stationary sourceshallprovide for compliance byneans which achieve equiv-
or a major modification subject to 40 CFR 52.21, as amendeglent results.
through July 1, 2004, or 567—33.3(455B) (PSD require- “Building, structure, facility, or installation” means all of
ments)submits a complete application under the relevant rethe pollutant-emitting activities which belong to the same in-
gulations. The trigger date for particulate matter and sulfurdustrial grouping, are located on one or more contiguous or
dioxide is August 7, 1977. For nitrogen dioxide, the trigger adjacent properties, and are under the control of the same
date is February 8, 1988. person (opersons under common control) except the activi-

2. The “baseline date” is established for each pollutantties of any vessel. Pollutant-emitting activities shall be con-
for which increments or other equivalent measures have beegidered apart of the same industrial grouping if they belong
established if: to the same major group (i.e., which have the same two-digit

(a) The area in which the proposed source or modificationcode) as described in the Standard Industrial Classification
would construct is designated as attainment or unclassifiabldlanual, 1972 as amended by the 1977 Supplement (U.S.
under Section 107(d)(i)(D) or (E) of the Act for the pollutant Government Printing Office stock numbers 4101-0066 and
on the date of its complete application under 40 CFR 52.21003-005-00176-0, respectively).
as amended through July 1, 2004, or under regulations speci- “Cleancoal technology” means atgchnology, including
fied under 567—33.3(455B) (PSD requirements); and technologies applied at the precombustion, combustion, or
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postcombustiostage, at a new or existing facility which will “Electric utility steam generating unit” means any steam
achieve significant reductions in air emissions of sulfur diox- electricgenerating unit that is constructed for the purpose of
ide or oxides of nitrogen associated with the utilization of supplying morghan one-third of its potential electric output
coal in the generation of electricity, or process steam whichcapacityand more than 25 MW electrical output to any utility
was not in widespread use as of November 15, 1990. power distribution system for sald&ny steam supplied to a
“Clean coal technology demonstration project” means asteamdistribution system for the purpose of providing steam
project usingunds appropriated under the heading “Depart- to a steam-electric generator that would produce electrical
ment of Energy—Clean Coal Technology,” up to a total energy for sale is also considered in determining the electri-
amount of $2,500,000,000 for commercial demonstration ofcal energy output capacity of the affected facility.
clean coatechnology, or similar projects funded through ap-  “Emissions unit” means any part of a stationary source
propriations for the Environmental Protection Agency. Thethat emits or would have the potential to emit any regulated
federal contribution for a qualifying project shall be at least NSR pollutant and includes an electric utility steam generat-
20 percent of the total cost of the demonstration project.  ing unit as defined in this rule. For purposes of this chapter,
“Clean unit” means any emissions unit that has been isthere are two types of emissions units:
sued a major NSR permit that requires compliance with 1. A new emissions unit is any emissions unit that is (or
BACT or LAER, is complying with such BACT/LAER re- will be) newly constructed and that has existed for less than
quirements, and qualifies as a clean unit pursuant to regulawo years from the date such emissions unit first operated.
tions approved by the Administrator in accordance with the 2. An existing emissions unit is any emissions unit that
requirementsinder rule 567—33.6(455B); or any emissions doesnot meet the requirements in “1” above. A replacement
unit that has been designated by the department as a cleamit, as defined in this rule, is an existing emissions unit.
unit, based on the criteria in rule 567—33.7(455B), using a “Enforceable permit condition,” for the purpose for this
SIP-approved permitting process. chapter, means any of the following limitations and condi-
“Commence,” as applied to construction of a major sta-tions: requirements development pursuant to new source
tionary source or major modification, means that the ownerperformance standards, prevention of significant deteriora-
or operator has all necessary preconstruction approvals dion standards, emissions standards for hazardous air pollu-
permits and either has: tants, requirements within the SIP, and any permit require-
1. Begun, or caused to begin, a continuous program ofnents established pursuant to this chapter, any permit re-
actual on-site construction of the source, to be completedjuirementsestablished pursuant to 40 CBR 21 or Part 51,
within a reasonable time; or Subpart I, as amended through July 1, 2004, or under condi-
2. Entered into binding agreements or contractual ob-tional, construction or Title VV operating permit rules.
ligations, which cannot be cancelled or modified without “Federal land manager” means, with respect to any lands
substantial los® the owner or operator, to undertake a pro- in the United States, the secretary of the department with au-
gram of actual construction of the source to be completedhority over such lands.
within a reasonable time. “Federally enforceable” means all limitations and condi-
“Complete” means, in reference to an application for ations which are enforceable by the Administrator or the de-
permit, that the application contains all the information nec-partment, including those requirements developed pursuant
essary for processing the application. Designating an apto 40 CFR Parts 60, 61 and 63, as amended through Novem-
plication complete for purposes of permit processing doeser 29, 2004; requirements within 567—subrules 23.1(2)
not preclude the reviewing authority from requesting or ac-through 23.1(5)requirementsvithin lowa’s SIP; any permit
cepting any additional information. requirementgstablished pursuant to 40 CFR 52.21 or under
“Construction” means any physical change or change inregulations approved pursuant to@BR Part 51, Subpart I,
the method of operation, including fabrication, erection, as amended through July 1, 2004, including operating per-
installation,demolition, or modification of an emissions unit, mits issued under an EPA-approved program, that are incor-
that would result in a change in emissions. porated into lowa’s SIP and expressly require adherence to
“Continuous emissions monitoring system” or “CEMS” any permit issued under such program.
means all of the equipment that may be required to meet the “Fugitive emissions” mearthose emissions which could
dataacquisition and availability requirements of this chapter, not reasonably pass through a stack, chimney, vent, or other
to sample, to condition (if applicable), to analyze, and to pro-functionally equivalent opening.
vide a record of emissions on a continuous basis. “High terrain” means any area having an elevation 900
“Continuous emissions rate monitoring system” or feet or more above the base of the stack of a source.
“CERMS” means théotal equipment required for the deter-  “Indian governing body” means the governing body of
mination and recording of the pollutant mass emissions rat@ny tribe, band, or group of Indians subject to the jurisdiction
(in terms of mass per unit of time). of the United States and recognized by the United States as
“Continuous parameter monitoring system” or “CPMS” possessing power of self-government.
means all of the equipment necessary to meet the data ac- “Indian reservation” mearany federallyrecognized res-
quisition and availability requirements of this chapter, to ervationestablished by tregtggreement, executiveder, or
monitor the process device operational parameters and thact of Congress.
control device operational parameters (e.g., control device “Innovative control technology” means any system of air
secondary voltageand electric currents) and other informa- pollution control that has not been adequately demonstrated
tion (e.g., gas flow rate, {or CCG? concentrations), and to  in practice, but would have a substantial likelihood of achiev-
record average operational parameter value(s) on a continung greater continuous emissions reduction than any control
ous basis. system ircurrent practice or of achieving at least comparable
“CFR” means the Code of Federal Regulations, with stan+eductions at lower cost in terms of energy, economics, or
dard references in this chapter by Title and Part, so that “4®on-air quality environmental impacts.
CFR 51" means “Title 40 Code of Federal Regulations, Part
51.”
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“Lowest achievable emissions rate” or “LAER” means, roofs for storage vessels for control of volatile organic com-
for any source, the more stringent rate of emissions based gmounds or hazardous air pollutants. For the purpose of this
the following: chapter,'hydrocarbon combustion flare” means either a flare

1. The most stringent emissions limitation which is con- used to complwith an applicable NSPS or MACT standard
tained in the SIP for such class or category of stationaryincluding uses of flares during startup, shutdown, or mal-
sourceunless the owner or operator of the proposed stationfunction permitted under such a standard), or a flare that
ary source demonstrates that such limitations are not achieserves to control emissions of waste streams comprised pre-
able; or dominately of hydrocarbons and containing no more than

2. The most stringent emissions limitation which is 230 mg/dscm hydrogen sulfide.
achieved in practice by such class or category of stationary 5. Activities or projects undertaken to accommodate
sources. This limitation, when applied to a modification, switching(or partially switching) to amherently less pollut-
means the lowest achievable emissions rate for the new dng fuel, to be limited to the following fuel switches:
modified emissions units within a stationary source. In no (a) Switching from a heavier gradéfuel oil to a lighter
eventshall the application of the term permit a proposed newfuel oil, or any grade of oil to 0.05 percent sulfur diesel (i.e.,
or modified stationary source to emit any pollutant in excessrom a higher sulfur content #2 fuel or from #6 fuel, to CA
of the amount allowable under an applicable new sourced.05 percent sulfur #2 diesel);
standard of performance. (b) Switching from coal, oil, or any solid fuel to natural

“Low terrain” means any area other than high terrain.  gas, propane, or gasified coal;

“Major source baseline date” is defined under the defini- (c) Switching from coato wood, excluding construction

tion of “baseline date” in this rule. or demolition waste, chemical or pesticide treated wood, and
“Minor source baseline date” is defined under the defini- other forms of “unclean” wood,;
tion of “baseline date” in this rule. (d) Switching from coal to #2 fuel oil (0.5 percent maxi-

“Necessary preconstruction approvals or permits” meansnum sulfur content); and
those permits or approvals required under federal air quality (e) Switching from high sulfur coal to low sulfur coal
controllaw and regulations and those air quality control laws (maximum 1.2 percent sulfur content).
and regulations which are part of lowa’'s SIP. 6. Activities or projects undertaken to accommodate
“Nonattainmentarea” means an area so designated by theswitching from the use of one ozone depleting substance
Administrator, acting pursuant to Section 107 of the Act. (ODS) to the use of a substance with a lower or zero ozone
“Nonattainment major new source review (NSR) pro- depletion potential (ODP), including changes to equipment
gram”means a major source preconstruction permit programmeeded t@ccommodate the activity or project, that meet the
that has been approved by the Administrator and is incorpofollowing requirements:
rated into lowa’s SIP to implement the requirements of 40 (a) The productive capacity of the equipment is not in-
CFR 51.165, as amended through July 1, 2004, or a prograrcreased as a result of the activity or project.
that implements 40 CFR 5Appendix S, Sections | through (b) The projected usage of the new substance is lower, on
VI, as amended through February 3, 1992. Any permit is-an ODP-weighted basis, than the baseline usage of the re-

sued under such a program is a major NSR permit. placed ODS. To make this determination, follow the proce-
“Permittingauthority” means the lowa department of nat- dures listed below:
ural resources or the director thereof. e Determine the ODP of the substances by consulting

“Pollution control project” or “PCP” means any activity, 40 CFR Part 82, Subpart A, Appendices A and B.
set of work practices or project, including “pollution preven- « Calculate the replaced ODP-weighted amount by
tion” as defined in this rule, undertaken at an existing emis-multiplying the baseline actual usage (using the annualized
sions unit that reduces emissions of air pollutants from suclaverage of any 24 consecutive months of usage within the
unit. Such qualifying activities or projectsin include the re-  past ten years) by the ODP of the replaced ODS.
placement or upgrade of an existing emissions control e« Calculate the projected ODP-weighted amount by
technology with a more effective unit. Other changes thatmultiplying the projected annual usage of the new substance
may occur at the source aret considered part of the PCP if by its ODP.
they are not necessary to reduce emissions through the PCP.If the value calculated above for the replaced ODP-
Projects listed in paragraphs “1” through “6” of this defini- weightedamount is more than the value calculated above for
tion are presumed to be environmentally beneficial pursuanthe projected ODP-weighted amount, then the projected use
to rule 567—33.8(455B), “pollution control project (PCP) of the new substance is lower, on an ODP-weighted basis,
exclusion procedural requirements.” Projects not listed inthan the baseline usage of the replaced ODS.
paragraphs “1"through “6” may qualify for a case-specific ~ “Pollution prevention” means any activity that, through
PCP exclusion pursuant to the requirements of rule 567—process changes, product reformulation or redesign, or sub-

33.8(455B). o stitution of less polluting raw materials, eliminates or re-
1. Conventional or advanced flue gas desulfurization orduces the release of air pollutants (including fugitive emis-
sorbent injection for control of SO sions) and othgollutants to the environment prior to recy—

2. Electrostatigrecipitators, baghouses, higfiiciency cling, treatment, or disposal; “pollution prevention” does not
multiclones, or scrubbers fapntrol of particulate matter or mean recycling (other than certain “in-process recycling”
other pollutants. practices), energy recovery, treatment, or disposal.

3. Flue gas recirculation, low-NCburners or combus- “Potentialto emit” means the maximum capacity of a sta-
tors, selective non-catalytic reduction, selective catalytictionary source to emit a pollutant under its physical and op-
reduction, low emissions combustion (for IC engines), anderational design. Any physical or operational limitation on
oxidation/absorption catalyst for control of NO the capacity of the source to emit a pollutant, including air

4. Regenerative thermal oxidizers, catalytic oxidizers, pollution control equipment and restrictions on hours of op-
condensers, thermal incinerators, hydrocarbon combustioration or on the type or amount of material combusted,
flares, biofiltration, absorbers and adsorbers, and floatingstored, oprocessed, shall be treated as phits design if the
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limitation orthe efect itwould have on emissions is federal- 2. Was equipped prior to shutdown with a continuous
ly enforceable. Secondary emissions do not count in detersystem oemissions control that achieves a removiitieh-
mining the potential to emit of a stationary source. cy for sulfur dioxide of no less than 85 percent and a removal

“Predictive emissions monitoring system” or “PEMS” efficiency for particulates of no less than 98 percent;
means all of the equipmem¢cessary to monitor the process 3. Is equipped with low-N@burners prior to the time of
device operational parameters and the control device operasommencement of operations following reactivation; and
tional parameters (e.g., control device secondary voltages 4. Is otherwise in compliance with the requirements of
and electric currents) and other information (e.g., gas flowthe Act.
rate, & or CG? concentrations), and calculated record the “Replacementinit” means an emissions unit for which all
mass emissions rate (e.g., Ib/hr) on a continuous basis.  the criteridisted in paragraphs “1” through “3” of this defini-

“Prevention of significant deterioration (PSD) permit” tion are met. No creditable emissions reductions shall be
meansany permit that is issued under a major source precongenerated from shutting down the existing emissions unit
struction permit program that has been approved by the Adthat is replaced.
ministrator and incorporated into lowa’s SIP. 1. The emissions unit is a reconstructed unit within the

“Prevention of significant deterioration (PSD) program” meaning of 40 CFR 60.15(b)(1), as amended through De-
means a major source preconstruction permit program thatember 16, 1975, or the emissions unit completely takes the
has been approved by the Administrator and incorporateglace of an existing emissions unit.
into lowa’s SIP. Any permit issued under such a programisa 2. The emissions unit is identical to or functionally

major NSR permit. equivalent to the replaced emissions unit.
“Project” means a physical change in, or change in method 3. The replaced emissions unit is permanently removed
of operation of, an existing major stationary source. from the major stationary source, otherwise permanently dis-

“Projected actual emissions,” for the purposes of thisabled, opermanently barred from operation by a permit that
chaptermeans the maximum annual rate, in tons per year, ais enforceablas a practical matter. If the replaced emissions
which an existing emissions unit is projected to emit a regu-unit is brought back into operation, it shall constitute a new
lated NSR pollutant in any one of the five years (12-monthemissions unit.
period)beginning on the first day of the month following the ~ “Repowering” means:
datewhen the unit commences or resumes operation after the 1. Replacement of agxisting coal-fired boiler with one
project, or in any one of the ten years following that date, ifof the following clean coal technologies: atmospheric or
the project involves increasing the emissions unit's desigrpressurized fluidized bed combustion; integrated gasifica-
capacityor its potential to emit that regulated NSR pollutant, tion combined cycle; magnetohydrodynamics; direct and in-
and full utilization of the unit would result in a significant direct coal-fired turbines; integrated gasification fuel cells;
emissionsncrease, or a significant net emissions increase abr, as determined by the Administrator in consultation with
the major stationary source. the Secretary of Energy, a derivative of one or more of these

In determining the projected actual emissions before betechnologies; and any other technology capable of control-
ginningactual constructiorthe owner or operator of the ma- ling multiple combustion emissions simultaneously with im-
jor stationary source: proved boiler or generatiafficiency andwith significantly

1. Shall consider all relevant information including, but greater waste reduction relative to the performance of
not limited to, historical operational data, the company’s owntechnology in widespread commercial use as of November
representations, the company’s expected business activit§5, 1990.
and the company’s highest projections of business activity, 2. Repoweringhall also include any oil or gas-fired unit
the company’s filings witlthe state or federal regulatory au- which has been awarded clean coal technology demonstra-
thorities,and compliance plans under the approved plan; andion funding as of January 1, 1991, by the Department of En-

2. Shall includdugitive emissions to the extent quantifi- ergy.
able and emissions associated with startups, shutdowns, and 3. The department shall give expedited consideration to
malfunctions; and permit applications for any source that satisfies the require-

3. Shallexclude, in calculating any increase in emissionsments of this definition and is granted an extension under
that results from the particular project, that portion of the Section 409 of the Act.
unit's emissions following the project that an existing unit  “Reviewing authority” means the department, or the Ad-
could have accommodatédring the consecutive 24-month ministrator inthe case of ERimplemented permit programs
period used to establish the “baseline actual emissions” aander 40 CFR 52.21.
defined inrule 567—33.2(455B), and that are also unrelated “Secondaryemissions” meansmissions which occur as a
to the particular project, including any increased utilization result of the construction or operation of a major stationary
due to product demand growth; or source or major modification, bdb not come from the ma-

4. In lieu of using the method set out in paragraphs “1”jor stationary source or major modification itself. For the
through“3,” may elect to use themissions unit’'s potential to  purposes ofhis chapter, “secondary emissions” must be spe-
emit, in tons per year, as defined under rule 567—-cific, well-defined, and quantifiable, and impact the same
33.2(455B). general areas as the stationary source modification which

“Reactivation of a very clean coal-fired electric utility causes the secondary emissions. “Secondary emissions” in-
steamgenerating unit” means any physical change or changeludes emissions from any offsite support facility which
in the method of operation associated with the commencewould not be constructed or increateemissiongxcept as a
ment ofcommercial operations by a coal-fired utility unit af- resultof the construction or operation of the major stationary
ter a period of discontinued operation where the unit: source or major modification. “Secondary emissions” does

1. Has not been in operation for the two-year period priornot include any emissions which come directly from a mobile
to the enactment of the Aetnd the emissions from such unit source, such as emissions from the tailpipe of a motor ve-
continue to be carried in the permitting authority’s emissionshicle, from a train, or from a vessel.
inventory at the time of enactment;
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“State implementation plan” or “SIP” means the plan
adopted byhe state of lowa arapproved byhe Administra- e Charcoal production plants.
tor which provides for implementation, maintenarzsel en- 2. Notwithstanding the stationary source size specified
forcement of such primary and secondary ambient air qualityin “1,” any stationary source which emits, or has the potential
standards athey are adopted bilie Administrator, pursuant to emit, 250 tons per year or more of a regulated NSR pollu-
to the Act. tant, as defined in rule 567—33.3(455B); or
“Stationary source” means any building, structure, facili- 3. Any physical change that would occur at a stationary
ty, or installation which emits or may emit a regulated NSR source nobtherwise qualifying under this subparagraph as a
pollutant. major stationary sourdéthe change would constitute a ma-
“Temporaryclean coal technology demonstratfmoject” jor stationary source by itself.
means a clean coal technology demonstration project thatis (2) A major source that is major for volatile organic com-
operated for a period of five years or less and that compliepounds shall be considered major for ozone.
with the SIP and other requirements necessary to attain and (3) The fugitive emissions of a stationary source shall not
maintainthe national ambient air quality standards during thebe included in determining for any of the purposes of this rule
project and after the project is terminated. whether it is a majostationary source, unless the source be-
“Title V permit” means an operating permit under Title V longs to one of the categories of stationary sources listed in
of the Act. subparagrapB3.3(1)“a”(1) or to any other stationary source
“Volatile organic compounds (VOC)” means any com- categorywhich, as of August 7, 1980, is being regulated un-
pound included in the definition of volatile organic com- der Section 111 or 112 of the Act.
pound found at 50 CFR Section 51.100(s), as amended b. “Major modification” means any physical change in
through November 29, 2004. or change in the method of operation of a major stationary

567—33.3(4558) Special construction permit require- sourcethat would result in a significant emissions increase of

: v ; : a regulated NSR pollutant and a significant net emissions in-
mentsfor major stationary sourcesin areas designated at- d :
tainment or unclassified (PSD). crease of that pollutant from the major stationary source. All

33.3(1) Definitions. Definitions included in this subrule terms used in subrule 33.3(1) shall have the meanings indi-

.~ cated in rule 567—33.3(455B).
apply to only rule 567—33.3(455B) (PSD program require- L i : o
ments). Additional definitions applicable to rule 567— (1) Any significant emissions increase from any emis

. ; sions units or net emissions increase at a major stationary
33.3(455B) are contained in rules 567—33.2(455B) and o e . :
567—33.9(455B). For purposes of rule 567—33.3(4558), S0Urce that is significant for volatile organic compounds

Glass fiber processing plants; and

the following terms shall have the meaning indicated in this

subrule:
a.(1) “Major stationary source” means:

1. Any one of the following stationary sources of air pol-
lutants which emits, or has the potential to emit, 100 tons per
year or more of any “regulated NSR pollutant,” as defined in

rule 567—33.3(455B):

Fossil fuel-fired steam electric plants of more than

250 million British thermal units per hour heat input;

Coal cleaning plants (with thermal dryers);

shall be considered significant for ozone.

(2) A physical change or change in the method of opera-
tion shall not include:

1. Use of an alternative fuet raw material by reason of
any order under Section 2(a) and (b) of the Energy Supply
and Environmental Coordination Act 8874 or by reason of
a natural gas curtailment plan pursuant to the Federal Power
Act;

2. Use of an alternative fuel by reason of an order or rule
under Section 125 of the Act;

3. Use of an alternative fuel at a steam generating unit to

*  Kraft pulp mills; _ the extent that the fuel is generated from municipal solid

¢ Portland cement plants; waste:

* Primary zinc smelters; 4. Use of an alternative fuel or raw material by a station-

* Iron and steel mill plants; _ ary source that the source was capable of accommodating be-

*  Primary aluminum ore reduction plants; fore January 6, 1975, unless such change would be prohibited

 Primary copper smelters; . under any federally enforcealgermit condition, or that the

* Municipal incinerators capable of charging more  goyrce is approved to use under any federally enforceable
than 250 tons of refuse per day; permit condition;

 Hydrofluoric, sulfuric, and nitric acid plants; 5. Anincrease in the hours of operation or in the produc-

* Petroleum refineries; tion rate, unless such change would be prohibited under any

* Lime plants; . federally enforceable permit condition which was estab-

¢ Phosphate rock processing plants; lished after January 6, 1975;

» Coke oven batteries; 6. Any change in ownership at a stationary source;

* Sulfur recovery plants; 7. The addition, replacement, or use of a “PCP,” as de-

 Carbon black plants (furnace process); fined in rule 567—33.2(455B}t an existing emissions unit

¢ Primary lead smelters; meeting the requirements of rule 567—33.8(455B). A re-

¢ Fuel conversion plants; placement control technology must provide more effective

* Sintering plants; _ emissions control than that the replaced control technolo-

¢ Secondary metal production plants; gy to qualify for this exclusion;

* Chemical process plants; 8. The installation, operationessation, or removal of a

Fossil-fuel boilers (or combinations thereof)
totaling more than 250 million British thermal
units per hour heat input;

Petroleum storage and transfer units with a total
storage capacity exceeding 300,000 barrels;

Taconite ore processing plants;

temporaryclean coal technology demonstration project, pro-
vided that the project complies with the requirements within
the SIP; and other requirements necessary to attain and main-
tain the national ambient air quality standards during the
project and after the project is terminated;



1098 NOTICES IAB 2/16/05

ENVIRONMENTAL PROTECTION COMMISSION[567](cont’d)

9. The installation or operation of a permanent clean coal ¢ The decrease in actual emissions did not result from
technology demonstration project that constitutes repowerthe installation of add-on control technology or application
ing, provided that the project does not result in an increase irof pollution prevention practices that were relied on in desig-
the potential to emit of any regulated pollutant emitted by thenating an emissions unit as a clean unit under rule 567—
unit. Thisexemption shall apply on a pollutant-by-pollutant 33.7(455B). Thais, once an emissions unit has been desig-

basis; o nated as a clean unit, the owner or operator cannot later use
10. The reactivation of a very clean coal-fired electric the emissions reduction from the air pollution control meas-
utility steam generating unit. ures on whiclthe clean unit designation is based in calculat-

(3) Thisdefinition shall not apply with respect to a partic- ing the net emissions increase for another emissions unit, i.e.,
ular regulated NSR pollutant when the major stationarymust not use that reduction in a “netting analysis” for another
source is complying witthe requirements under rule 567— emissionsunit. However, anypew emissionseductions that
33.9(455B) for a PAL for that pollutant. Instead, the defini- were not relied upon in a PCP excluded pursuant to rule
tion under rule 567—33.9(455B) shall apply. 567—33.8(455B) ofor the clean unitlesignation are credit-

c.(1) “Netemissions increase” means, with respect to anyable to the extent they meet the requirements in paragraph
regulated NSR pollutant emitted by a major stationary33.8(6)“d” for “generation of emissions reduction credits”
source, the amount by which the following exceeds zero: for the PCP and subrules 33.6(8) and 33.7(10) for “netting at

* The increase in emissions from a particular physicalclean units” for a clean unit.
change or change in the method of operation at a stationary (7) An increase that results from a physical change at a
source as calculated according to the applicability require-ssourceoccurs when the emissions unit on which construction
ments under subrule 33.3(2); and occurred becomes operational and begins to emit a particular

* Any other increases and decreases in actual emissiorgollutant. Any replacement unit that requires shakedown be-
at the major stationary source that are contemporaneous withomes operational onbfter a reasonable shakedown period,
the particular change and are otherwise creditable. Baselinaot to exceed 180 days.
actual emissions for calculating increases and decreases un- (8) The definition of “actual emissions,” numbered para-
der paragrapB3.3(1)“c” shall be determined as provided for graph “2,” as specified in rule 567—33.2(455B), shall not
in rule 567—33.2(455B) under the definition of “baseline ac- apply for determining creditable increases and decreases.
tual emissions,” except that paragraphs “1”(c) and “2"(d) of d. “Regulated NSR pollutant” means the following:
that definition shall not apply. (1) Any pollutant for which a national ambient air quality

(2) Anincrease or decrease in actual emissions is conterrstandard has been promulgated and any constituents or pre-
poraneous with the increase from the particular change onlgursors for such pollutants identified by the Administrator
if the increase or decrease in actual emissions occurs betweda.g., volatile organic compounds are precursors for ozone);
the date five years before construction on the particular (2) Any pollutant that is subject to any standard promul-
change commences and the date that the increase from tlgated under Section 111 of the Act;

particular change occurs. (3) Any Class I or Class Il substance subject to a standard
(3) An increase or decrease in actual emissions is creditpromulgated under or established by Title VI of the Act; or
able only if: (4) Any pollutant that otherwise is subject to regulation

e The increase or decrease in actual emissions occurgnder the Actexcept that any or all hazardous air pollutants
within the contemporaneous time period, as noted in subeither listed ifSection 112 of the Act or added to the list pur-
paragraph 33.3(1)“c"(2); suant to Section 112(b)(2) of the Act, which have not been

* The department has not relied on the increase or dedelistedpursuant to Section 112(b)(3) of the Act, are not reg-
crease in actual emissions in issuing a permit for the sourcalated NSR pollutants unless the listed hazardous air pollu-
underthis rule, which permit is in effect when the increase in tant isalso regulated as a constituent or precursor of a general
actual emissions from the particular change occurs; and pollutant listed under Section 108 of the Act.

e The increase or decrease in actual emissions did not e. “Significant” means, in reference to a net emissions
occur at a clean unit, except as provided in subrules 33.6(8)crease othe potential of a source to emit any of the follow-

and 33.7(10) for “netting at clean units.” ing pollutants, a rate of emissions that would equal or exceed
(4) An increase or decrease in actual emissions of sulfuany of the following rates: o

dioxide, particulate matter, or nitrogerxides that occurs be- Pollutant and Emissions Rate

fore the applicable minor source baseline date is creditable « Carbon monoxide: 100 tons per year (tpy)

only if the increase or decrease in actual emissions is required «  Nitrogen oxides: 40 tpy

to be considered in calculating the amount of maximum al- «  Sulfur dioxide: 40 tpy

lowable increases remaining available. , * Particulate matter: 25 tpy of particulate matter
(5) An increase in actual emissions is creditable only to emissions or 15 tpy of P)J emissions

the extent that the new level of actual emissions exceeds the «  Ozone: 40 tpy of volatile organic compounds

old level. ) o ) ) . Lead: 0.6 tpy
(6) A decrease in actual emissions is creditable only tothe «  Flyorides: 3'tpy

extent that: . « Sulfuric acid mist: 7 tpy
* The old level of actual emissions or the old level ofal-  «  Hydrogen sulfide (HS): 10 tpy

lowableemissions, whichever lswer, exceeds the new lev-  Total reduced sulfur (including48): 10 tpy

el of actual emissions; o e Reduced sulfur compounds (including 8): 10 tpy
e The decrease in actual emissions is enforceable as a .

Municipal waste combustor organics (measured as

practical matter aand after the timéhat actual construction total tetra- through octa-chlorinated dibenzo-p-
on the particular change begins; _ dioxinsand dibenzofurans): 32106 megagrams
e The decrease in actual emissions has approximately per year (3.5 107 tons per year)

the same qualitative significance for public health and wel-
fare as that attributed to the increase from the particular
change; and
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e Municipal waste combustor metals (measured as  to occur if the sum of the difference between the “projected
particulate matter): 14 megagrams per year (15 actual emissions,” as defined in rule 567—33.2(455B), and

tons per year) the “baseline actual emissions,” as defined in rule 567—

¢ Municipal waste combustor acid gases (measured 33.2(455B), for each existing emissions unit, equals or ex-
as sulfur dioxide and hydrogen chloride): ceeds the significant amount for that pollutant, as found in
36 megagrams per year (40 tons per year) paragraph 33.3(1)"e.”

¢ Municipal solid waste landfill emissions (measured f. Actual-to-potential test for projects that involve only
as nonmethane organic compounds): 45 mega- construction of @ew emissions unit(s). A significant emis-
grams per year (50 tons per year) sionsincrease of a regulated NSR pollutant is projected to oc-
(2) “Significant” means, for purposes of this rule and in cur if the sum of the difference between the “potential to
reference to a net emissions increase or the potential of amit,” as defined in rule 567—33.2(455B), from each new
source to emit a regulated NSR pollutant that subparagraphmissions unit following completion of the project and the
33.3(1)“e"(1) does not list, any emissions rate. “baseline actual emissions” for a new emissions unit, as de-
(3) Notwithstanding subparagraph (1), “significant,” for fined in rule 567—33.2(455B), before the project equals or
purposes of this rule, means any emissions rate or any nexceeds the significant amount for that pollutant, found in
emissionsncrease associated with a major stationary sourceparagraph 33.3(1)“e.”

or major modification, which would construct within ten kil- g. Emissions test for projects that involve clean units.
ometers of a Class | area, and have an impact on such ar&ar a project that will be constructed and operated at a clean
equal to or greater thanuy/m? (24-hour average). unit without causing the emissions unit to lose its clean unit

f. “Significant emissions increase” means, for a “regu- designation, no emissions increase is deemed to occur.
lated NSRpollutant,” as defined in paragraph 33.3(1)“d,”an  h. Hybrid test for projects that involve multiple types of
increase in emissions that is “significant,” as defined in para-emissions units. A significant emissions increase of a regu-
graph 33.3(1)“e,” for that pollutant. lated NSR pollutant is projected to occur if the sum of the

33.3(2) Applicability. The requirements of rule 567— emissions increases for eagmissions unit, using the meth-
33.3(455B) applyo the construction ainy new “major sta-  od specified in paragraphs 33.3(2)“e” through “g” as applica-
tionary source,” as defined in paragraph 33.3(1)"a,” or anyble with respect to each emissions unit, for each type of emis-
project at an existing major stationary source in an area dessions unit equals or exceeds the significant amount for that
ignated as attainment or unclassifiable under Sectiorpollutant, as founih paragraph 33.3(1)“e.” For example, if
107(d)(1)(A)(ii) or (iii) of the Act. a project involvedoth an existing emissions unit and a clean

a. The requirements of subrules 33.3(10) throughunit, the projected increase is determined by summing the
33.3(18) applyto the construction of any new major station- values determined using the method specified in paragraph
ary source or the major modification of any existing major 33.3(2)“e” for the existing unit and determined using the
stationary source, except as this rule otherwise provides. method specified in paragraph 33.3(2)"g” for the clean unit.

b. No new major stationary source or major modification i. For any major stationary source with a PAL for a regu-
to which the requirements of subrule 33.3(10) through paradated NSR pollutant, the major stationary source shall com-
graph 33.3(18)“e” apply shall begin actual construction ply with requirements under rule 567—33.9(455B).
without apermit that states that the major stationary source or j. An owner or operator undertaking a “PCP,” as defined

major modification will meet those requirements. in rule 567—33.2(455B)shall comply with the requirements
c. Except as otherwise provided in paragraphsunder rule 567—33.8(455B).
33.3(2)“" and “j,” and consistent with the definition of “ma- 33.3(3) Ambient air increments. In areas designated as

jor modification” contained in paragraph 33.3(1)“b,” a proj- Class |, Class IlI, or Class lll, increases in pollutant con-
ect is a major modification for a regulated NSR pollutant if it centration ovethe baseline concentration shall be limited to
causes two types of emissions increases—a “significanthe following:

emissionsncrease,” as deflneo’l, in paragraph 33.3(1)*f"; and Maximum Allowable
a_‘net emissions increase,” as defined in paragraph Pollutant Increase (micrograms pe
33.3(2)“c,” which is “significant,” as defined in paragraph cubic meter)
33.3(1)“e.” The project is not a major modification if it does Class |
not cause a significant emissions increase. If the project a§s

causes a significant emissions increase, then the project is| &articulate matter:
major modification only if it also results in a significant net PM;o, annual arithmetic mear 4
emissions increase. -

d. The procedure faralculating (before beginning actu- PMlO’,24_ hr maximum 8
al construction) whether a significant emissions increase Sulfur dioxide:
(i.e.,the first step of the process) will occur depends upon the Annual arithmetic mean 2
type of emissions units being modified, according to para- _ i
graphs 33.3(2)“e” through “h.” The procedure for calculat- 24-hr maximum >
ing (before beginning actual construction) whether a signifi-
cant neemissions increase will occur at the major stationary| Nitrogen dioxide: Annual 25
source(i.e., the second step of the process) is contained in the arithmetic mean '
definition of “net emissions increase” in paragraph | Class Il
33.3(1)“c.” Regardless of any such preconstruction projec-
tions, amajor modification results if the projecauses a sig- : ,
nificant emissions increase and a significant net emissions PMio. annual arithmetic mear 17
increase. PM1g, 24-hr maximum 30

e. Actual-to-projected-actual applicability test for proj-
ects that onlynvolve existing emissions units. A significant
emissions increase ofragulated NSR pollutant is projected

3-hr maximum 25

Particulate matter:
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Maximum Allowable Supply and Environmental Coordination Act of 1974 over
Pollutant Increase (micrograms pe the emissions from such sources before the effective date of
cubic meter) such an order;

(2) Concentrations attributable to the increase in emis-

Sulfur dioxide: . ; :
sions from sourceshich have converted from using natural

Annual ariFhmetiC mean 20 gas by reason of a natural gas curtailment plan in effect pur-
24-hr maximum 91 suant tahe Federal Power Act over the emissions from such
3-hr maximum 512 sources before the effective date of such plan;

(3) Concentrations gfarticulate matter attributable to the
: : increase in emissions from construction or other temporary
Annual arithmetic mean 25 emission-related activities of new or modified sources;
Class Il (4) The increase in concentrations attributable to new
sources outside thénited States over the concentrations at-
tributable toexisting sources which are included in the base-

Nitrogen dioxide:

Particulate matter:

PMy, annual arithmetic meal 34 line concentration: and
PMyg, 24-hr maximum 60 (5) Concentrations attributable to the temporary increase
Sulfur dioxide: in emissions of sulfur dioxide, particulate matter, or nitrogen

oxides fromstationary sources which aaffected bySIP re-

Annual arithmetic mean 40 visionsapproved by the Administrator as meeting the criteria

24-hr maximum 182 specified in paragraph 33.3(6)“d.”

3-hr maximum 700 b. No exclusion ouch concentratiorspecified in sub-

- P paragraphs 33.3(6)“a”(1) and (2) shall apply more than five
N";ﬁ?hem”e‘{{g’ﬂ?;én’*”””a' 50 years after the effective date of the order to which subpara-

_ - : raph(1) refers, or the plan to which subparagraph (2) refers,
For any period other than an annual period, the apl?l'cabla/hichever is applicable. If both such order and plan are ap-
maximum allowable increase may be exceeded during ongjicaple, no such exclusion shall apply more than five years

such period per year at any one location. after the later of such effective dates.

33.3(4) Ambient air ceilings. No concentration of a pollu- - Reserved.
tant shall exceed: _ _ d. For purposes of excluding concentrations pursuant to

a. Theconcentratiorpermitted under the national secon- subparagrapB3.3(6)“a’(5), the Administrator may approve
dary ambient air quality standard, or _ _ a SIP revision that:

b.  The concentration permittetider thenational prima- (1) Specifies the time over which the temporary emis-
ry ambient air quality standard, whichever concentration issjons increase of sulfur dioxide, particulate matter, or nitro-
lowest for the pollutant for a period of exposure. gen oxides would occuSuch time is ndib exceed two years

33.3(5) Restrictions on area classifications in duration unless a longer time is approved by the Adminis-

a. All of the following areas which were in existence on trator:
August 7,1977, shall be Class | areas and may not be redesig- (2) specifies that the time period for excluding cer-

nated: i tain contributions in accordance with subparagraph
(1) International parks; , _33.3(6)“d"(1) is not renewable;
~(2) Nationalwilderness areas which exceed 5,000 acres in (3) Allows noemissions increase from a stationary source
SIZE; _ . . _whichwould impact a Class | area or an area where an appli-
_(3) Nationalmemorial parks which exceed 5,000 acres in caple increment is known to be violated; or cause or contrib-
size; and ) . ute to the violation of a national ambient air quality standard;
(4) National parks which exceed 6,000 acres in size. (4) Requires limitations to be in effect at the end of the

b. Areas which wereedesignated as Class | under regu- time” period specified in accordance with subparagraph
lations promulgated before August 7, 1977, shall remaing3 3(6)“d”(1), whichwould ensure that the emissions levels
Class I, but may be redesignated as provided in this rule. from stationary sources affected by the SIP revision would

c. Any other area, unless otherwise specified in the legisyot exceed those levels occurring from such sources before
lation creating such an area, is initially designated Class llihe S|P revision was approved.

but may be redesignated as provided in this rule. 33.3(7) Redesignation.
d. The following areas may be redesignated only as 5 All areas of the state, except as otherwise provided un-
Class | or Class II: der subrule 33.3(5), shall be designated either Class I, Class

(1) An area which as of August 7, 1977, exceeded 10,00Q;, or Class Ill. Any designation other than Class Il shall be
acres in size andas a national monument, a national primi- subject to the redesignation procedures of this subrule. Re-
national wild and scenic river, a national wildlife refuge, a 33.3(5), may be proposed by the respective states or Indian
national lakeshore or seashore; and governing bodies, as provided in this subrule, subject to ap-
_ (2) A national park or national wilderness area estab-proyal by the Administrator as a revision to the applicable
lished after August 7, 1977, which exceeds 10,000 acres iig|p,
size. _ , , b. The state may submit to the Administrator a proposal

33.3(6) Exclusions from increment consumption. g redesignate areas of the state Class | or Class Il provided

a. The following concentrations shall be excluded in de-that:
termining compliance with a maximum allowable increase: (1) At least one public hearing has been held in accor-

_ (1) Concentrations attributable to the increase in emis-gance with procedures established in 40 CFR §51.102, as
sionsfrom stationary sources which have converted from thegmended through February 22, 2000;
use of petroleum products, natural gas, or both by reason oé%
an order in effect under Section 2(a) and (b) of the Energy
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(2) Other states, Indian governing bodies, and federal (2) Suchredesignation is proposed after consultation with
land managers whose lands may be affected by the proposetthe state(s) in which the Indian reservation is located and
redesignationvere notified at least 30 days prior to the public which border the Indian reservation.
hearing; e. The Administrator shall disapprove, withindys of

(3) A discussion of the reasons for the proposed redessubmission, a proposed redesignatioarof area only if the
ignation, includinga satisfactory description and analysis of Administrator finds, after notice and opportunity for public
the health, environmental, economic, social, and energy efhearing that such redesignati@oes not meet the procedural
fects of the proposed redesignation, was prepared and madequirements of subrule 33.3(7) or is inconsistent with sub-
available for public inspection at least 30 days prior to therule 33.3(5). If any such disapproval occurs, the classifica-
hearing andhe notice announcing the hearing contained ap-tion of the area shall be that which was in effect prior to the
propriate notification of the availability of such discussion; redesignation which was disapproved.

(4) Prior to the issuance of notice respecting the redes- f. If the Administrator disapproves any proposed area
ignation of an area that includes any federal lands, the statdesignation, thstate or Indian governing body, as appropri-
has provided written notice to the appropriate federal landate, may resubmit the proposal after correcting the deficien-
manageand aforded adequate opportunityot in excess of  cies noted by the Administrator.

60 days, to confer with the state respecting the redesignation 33.3(8) Stack heightsThe degree of emissions limitation
and to submit written comments and recommendations. Irrequired for control of any air pollutant under the plan shall
redesignatin@ny area with respect to which any federal land not be affected in any manner by:

managehad submitted written comments and recommenda- a. So much of a stack height, not in existence before De-
tions, thestate shall have published a list of any inconsisten-cember 31, 1970, as exceeds good engineering practice; or
cy between such redesignation and such comments and rec-b. Any other dispersion technique not implemented be-
ommendationgogether with the reasons for making such re- fore December 31, 1970.

designation against the recommendation of the federal land 33.3(9) Exemptions.

manager; and a. The requirements of subrules 33.3(10) through

(5) The state has proposed the redesignation after cor83.3(18) shall not apply to a particular major stationary
sultation with the elected leadership of local and other subsource or major modification, if:
stategeneral purpose governments in the area covered by the (1) Construction commenced on the source or modifica-

proposed redesignation. tion before August 7, 1977. The regulations at 40 CFR 52.21
c. Any area other than an area to which subrule 33.3(5ps in effect before August 7, 1977, shall govern the review
refers may be redesignated as Class Ill if: and permitting of any such source or modification; or

(1) The redesignation would meet the requirements of (2) The source or modification was subject to the review
provisions established in accordance with paragraphrequirements of 40 CFR 52.21(d)(1) as in effect before
33.3(7)"b"; March 1, 1978, and the owner or operator:

(2) The redesignation, except any established by an In- 1. Obtained under 40 CFR 52.21 a final approval effec-
dian governing body, has been specifically approved by theive before March 1, 1978;
governor of the statefter consultation with the appropriate 2. Commencedonstruction before Marct®, 1979; and
committees of the legislature, if it is in session, or with the 3. Did not discontinue construction for a period of 18
leadership othe legislature, if it is not in session (unless statemonths omore and completed construction within a reason-
law provides that such redesignation must be specifically apable time; or
proved bystate legislation) and if general purpose units of lo-  (3) The source or modification was subject to 40 CFR
cal government representing a majority of the residents of th&2.21 as in ééct before March 1, 1978, and the review of an
area to be redesignated enact legislation (including resoluapplication for approval for the stationary source or modifi-
tions where appropriate) concurring in the redesignation; cation under 40 CFR 52.21 would have been completed by

(3) The redesignatiowould not cause, or contribute to, a March 1, 1978, but for an extension of the public comment
concentration of any air pollutant which would exceed anyperiodpursuant to a request for such an extension. In such a
maximum allowabléncrease permitted under the classifica- case, the application shall continue to be processed, and
tion ofany other area or any national ambient air quality stan-granted or denied, under 40 CFR 52.21 as in effect prior to
dard; and March 1, 1978; or

(4) Any permit application for any major stationary  (4) The source or modification was not subject to 40 CFR
source or major modification subject to provisions estab-52.21 as in ééct before March 1, 1978, and the owner or op-
lished in accordance with subrule 33.3(17) which could re-erator:
ceive a permit only if the area in question were redesignated 1. Obtainedall final federal, statand localpreconstruc-
as Class Ill, and any material submitted as part of that aption approvals or permits necessary under the applicable SIP
plication, wee available, insofar agas practicable, for pub- before March 1, 1978;
lic inspection prior to any public hearing on redesignation of 2. Commencedonstruction before Marctd, 1979; and
any area as Class lll. 3. Did not discontinue construction for a period of 18

d. Lands within the exterior boundaries of Indian reser- months omore and completed construction within a reason-
vations may be redesignated only by the appropriate Indiarable time; or
governing body. The appropriate Indian governing body (5) The source or modification was not subject to 40 CFR
may submit to the Administrator a proposal to redesignate52.21 as in effect on June 19, 1978, or under the partial stay
areas Class |, Class Il, or Class Ill provided that: of regulations published on February 5, 1980 (45 FR 7800),

(1) The Indian governing body has followed proceduresand the owner or operator:
equivalent to those required of a state under paragraphs 1. Obtainedll final federal, statand localpreconstruc-
33.3(7)"b” and “c”; and tion approvals or permits necessary under the applicable SIP

before August 7, 1980;
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2. Commencedonstruction within 18 months from Au- stationary source that was in existence on March 1, 1978, if
gust 7,1980, or any earlier time required under the applicablethe net increase in allowable emissions of each regulated
SIP; and NSR pollutant from the modification after the application of

3. Did not discontinue construction for a period of 18 best available control technology would be less than 50 tons
months omore and completed construction within a reason-per year.
able time; or e. The department may exempt a stationary source or

(6) The source or modification would be a nonprofit modificationfrom the requirements of subrule 33.3(13), with
health omonprofit educational institution, or a major modifi- respect to monitoring for a particular pollutant, if:
cation would occur at such an institution, and the governor (1) The emissions increase of the pollutant from the new
requests that it be exempt from those requirements; or sourceor the net emissions increase of the pollutant from the

(7) The source is a portable stationary source which hasnodification would cause, in any area, air quality impacts
previously received a permit under this rule; and less than the following amounts:

1. The owner or operator proposes to relocate the source « Carbon monoxide—57pg/m3, 8-hour average;
and emissions of the source and the new location would be Nitrogen dioxide—14.g/m3, annual average;

temporary; and « Particulate matter—10g/m> of PMyq, 24-hour
2. The emissions from the source would not exceed its average;
allowable emissions; and Sulfur dioxide—13ug/m3, 24-hour average;
3. The emissions from treource would impact no Class e Ozone*,
| area and no area where an applicable increment is known to « Lead—0.1ug/m3, 3-month average;
be violated; and *  Fluorides—0.251g/m3, 24-hour average;
4. Reasonable notice is given to the department priorto « Total reduced sulfur—1Qg/m3, 1-hour average;
the relocation identifying the proposed new location and the « Hydrogen sulfide—0.2g/m3, 1-hour average;
probableduration of operation at the new location. Such no- « Reduced sulfur compounds—i@/m3, 1-hour
tice shall begiven to the department not less than ten days in average; or
advance of the proposed relocation unless a different timeng de minimis air quality level is provided for ozone. How-
duration is previously approved by the department; or ever,any net increase of 100 tons per year or more of volatile

(8) The source or modification was not subject to 40 CFRrganic compounds subject to PSD would be required to per-
52.21 or a SIP-approved PSD program, with respect to partorm an ambient impact analysis including the gathering of
ticulatematter, as in &ctbefore July 31, 1987, and the own- gmpient air quality data.
er or operator. (2) The concentrations of the pollutant in the area that the

_ 1. Obtainectll final federal, stateand localpreconstruc-  soyrce or modification would affect are less than the con-
tion approvals or permitsecessary under the applicable SIP centrations listed in subparagraph 33.3(9)“e”(1), or the pol-
before July 31, 1987;and lutant is not listed in subparagraph 33.3(9)“e”(1).

2. Commencedonstruction within 18 months after July  t  The requirements for BACT in subrule 33.3(10) and
31, 1987, or any earlier time required under the SIP; and the requirements for air quality analyses in paragraph

3. Did not discontinue construction for a period of 18 33 3(13)“a” shall not apply to a particular stationary source
months omore and completed construction within a reason- or modification that was subject46 CFR 52.21 ais effect
able period of time; or _ on June 19, 1978, if the owner or operator of the source or

(9) The source or modification was subject to 40 CFR modification submitted an application for a permit under
52.21 or a SIP-approved PSD program, with respect to pargoseregulations before August 980, andhe Administra-
ticulatematter, as in ééctbefore July 31, 1987, and the own- tor sybsequently determines thaapplication as submitted
er or operator submitted an application for a PSD permit bepefore that daté was complete. Instead, the requirements at
forethat date, and the department or the Administrator subse4g cER 52.21(j) and (n) as in effect on June 19, 1978, apply
quently determined that the application as submitted wagg any such source or modification.
complete with respect to the particular matter requirements g.(1) The requirements for air quality monitoring in sub-
then in effect.Instead, the requirements of subrules 33-3(10)paragraphs 33.3(13)“a’(2) through (4) shall not apply to a
through 33.3(18) that were in effect before July 31, 1987 particularsource or modification that was subject to 40 CFR
shall apply to such source or modification. 52.21 as in effect on June 19, 1978, if the owner or operator

b. The requirements of subrules 33.3(10) throughof the source or modification submitted an application for a
33.3(18)shall not apply to a major stationary source or major psp permit to the Administrator on or before June 8, 1981,
modification with respect tojgarticular pollutant ithe own-  and the Administrator subsequently determined that the ap-
er or operator demonstrates that, as to that pollutant, thgjicationas submitted before that date was complete with re-
source or modification is located in an area designated agpect to the requirements other than those in subparagraphs
nonattainment under Section 107 of the Act. 33.3(13)“a"(2) through (4), and with respect to the require-

c. The requirements of subrules 33.3(11), 33.3(13) antnents for such analyses at 40 CFR 52.21(m)(2) as in effect

33.3(15)shall not apply to a major stationary source or majoron June 19, 1978. Instead, the latter requirements shall apply
modification with respect to a particular pollutant, if the al- 15 any such source or modification.

lowable emissions of that pollutant from the source, or the ~ (2)" The requirements for air quality monitoring in sub-
net emissions increase of that pollutant from the modifica-paragraphs 33.3(13)"a”(2) through (4) shall not apply to a

tion: ) particular source or modification that was not subject to 40
(1) Wouldimpact no Class | area and no area where an apcFR 52.21 as in effect dlune 19, 1978, if the owner or oper-
plicable increment is known to be violated; and ator of the source or modification submitted an application

(2) Would be temporary. for a PSD permit to the Administrator on or before June 8,

d. The requirements of subrules 33.3(11), 33.3(13) anth 981, and the Administrator subsequently determined that

33.3(15) as they relate to any maximum allowable increasghe application as submitted before that date was complete,
for a Class Il area shall not apply to a major modification at a
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except with respect to the requirements in subparagraphs d. For phased construction projects, the determination of
33.3(13)“a”(2) through (4). BACT shall be reviewed and modified as appropriate at the

h.(1) At the discretion of the department, the require-least reasonable time which occurs no later than 18 months
ments for air quality monitoring of P} in subparagraphs prior to commencement abnstruction of each independent
33.3(13)“a”(1) through (4) may not apply to a particular phase of the project. At such time, the owner or operator of
source or modification when the owner or operator of thethe applicable stationary source may be required to demon-
source or modification submitted an application for a PSDstrate the adequacy afy previous determinatiasf BACT
permit to the Administrator on or before June 1, 1988, andfor the source.
the department or Administrator subsequently determined 33.3(11) Source impact analysis. The owner or operator
that the application as submitted before that date was comaf the proposed source or modification shall demonstrate that
plete,except with respect to the requirements for monitoring allowable emissions increases from the proposed source or
particulate matter in subparagraphs 33.3(13)"a”(1) throughmodification, in conjunction with all other applicable emis-
4). sions increases or reduction, including secondary emissions,

(2) The requirements for air quality monitoring of M  would not cause or contribute to air pollution in violation of:
in subparagraphs 33.3(13)“a”(2) and (4) and paragraph a. Any national ambient air quality standard in any air
33.3(13)“c” shall apply to a particular source or modification quality control region; or
if the owner or operator of the source or modification sub- b. Any applicable maximum allowable increase over the
mitted an applicatiofor a PSD permit to the department af- baseline concentration in any area.
ter June 1, 1988, and no later than December 1, 1988. The 33.3(12) Air quality models.
data shall have been gathered over at least the period from a. All applications of air quality modeling involved in
February 1, 1988p the date the application becomes other- rule 567—33.3(455B) shaile based on the applicable mod-
wisecomplete in accordance with the provisions set forth un-els,data bases, and other requirements specified in Appendix
der subparagraph 33.3(13)"a"(8), except that if the departW of 40 CFR Part 51, Guideline on Air Quality Models, as
ment orthe Administrator determines that a complete and ad-amended through August 12, 1996.
equate analysis can be accomplished with monitoring data b. Where an air quality model specified in Appendix W
over a shorter period (not to be less than four months), thef 40 CFR Part 51, Guideline on Air Quality Models, as
data that subparagraph 33.3(13)“a’(3) requires shall havamended through August 12, 1996, is inappropriate, the
been gathered over a shorter period. modelmay be modified or another model substituted. Such a

i. The requirements of paragraph 33.3(11)"b” shall not modification or substitution of a model may be made on a
apply to a stationary source or modification with respect tocase-by-case basis or, where appropriate, on a generic basis
any maximum allowable increase for nitrogen oxides if thefor a specific state program. Writtapproval of the Admin-
owneror operator of the source or modification submitted anistrator must be obtained for any modification or substitu-
application fora permit under this rule before the provisions tion. Inaddition, use of a modified or substituted model must
embodying the maximum allowable increase took effect asbe subject to notice and opportunity for public comment un-
part ofthe applicable SIP and the department or the Adminis-der procedures set forth in 40 CFR 851.102, as amended
trator subsequently determined that the application as subthrough February 22, 2000.
mitted before that date was complete. 33.3(13) Air quality analysis.

j- The requirements in paragraph 33.3(11)*b” shall not a. Preapplication analysis.
apply to a stationary source or modification with respect to (1) Any application for a permit under regulations ap-
any maximum allowable increase for PMf: provedpursuant to this rule shall contain an analysis of ambi-

(1) The owner or operator of the source or modification ent air quality in the area that the major stationary source or
submitted an application for a permit under rule major modification would affect for each of the following
567—33.3(455B)pefore the provisions embodying timax- pollutants:
imum allowable increases for RiItook effect in a SIP to 1. For the source, each pollutant that it would have the
which this rules applies; and potential to emit in a significant amount;

(2) The department or the Administrator subsequently de- 2. For the modification, each pollutant for which it
termined that the application as submitted before the datevould result in a significant net emissions increase.
specified in subparagraf@3.3(9)"j"(1) was otherwise com- (2) With respect to any such pollutant for which no na-
plete. Instead, the requirements in paragraph 33.3(11)“b'tional ambient air quality standard exists, the analysis shall
shallapply with respect to the maximum allowable increasescontain such air quality monitoring data as the department
for total suspended particulate as in effect on the date the apletermines isecessary to assess ambient air quality for that
plication was submitted. pollutant in any area that the emissions of that pollutant

33.3(10) Control technology review. would affect.

a. A major stationary source or major modification shall ~ (3) With respect to any such pollutant, other than non-
meet each applicable emissions limitation under the SIPmethanehydrocarbons, for which suchstandard does exist,
each applicable federal emissions standard, and each stathe analysis shall contain continuous air quality monitoring
dard ofperformance under subrules 23.1(2) through 23.1(5).datagathered for purposes of determining whether emissions

b. A new major stationary source shall apply BACT for of that pollutant would cause or contribute to a violation of
eachregulated NSR pollutant that it would have the potential the standard or any maximum allowable increase.
to emit in significant amounts. (4) In general, the continuous air monitoring data that is

c. A major modification shall apply BACT for each reg- required shall have been gathered over a period of one year
ulated NSR pollutant for which it would be a significant net and shall represent the year preceding receipt of the applica-
emissionsncrease at the source. This requirement applies taion, except that, if the department determines that a com-
each proposed emissions unit at which a net emissions implete and adequagaalysis can be accomplished with moni-
crease in the pollutant would occur as a result of a physicaloring data gathered over a period shorter than one year, but
change or change in the method of operation in the unit.
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not to be less than four months, the data that is required shall b. Federal land managerhe federal land manager and
have been gathered over at least that shorter period. the federal official charged with direct responsibility for

(5) The owner or operator of a proposed major stationarymanagement dtlass | lands have arfiafative responsibil-
source or major modification of volatile organic compounds ity to protect the air quality-related values, including visibili-
that satisfies all conditions of 40 CFR Part 51, Appendix S,ty, of any such lands and to consider, in consultation with the
Section IV, as amended through February 3, 1992, may proAdministrator, whether a proposed source or modification
vide postapproval monitoring data for ozone in lieu of pro- would have an adverse impact on such values.
viding preconstruction data as required under paragraph c. Denial—impact on air quality-related values. A fed-
33.3(13)“a.” eral landmanager of any such lands may present to the state,

b. Postconstruction monitoringrhe owner or operator after the department’s preliminary determination required
of a major stationary source or major modification shall, afterunder procedures developed in accordance with subrule
construction of the stationary source or modification, con-33.3(18), a demonstration that the emissions from the pro-
duct such ambient monitoring as the department determineposed source or modification would have an adverse impact
is necessary to determine the effect emissions from the stasn the air quality-related values, including visibility, of any
tionary source or modification may have, or are having, onfederal mandatory Class | lands, notwithstanding that the
air quality in any area. change in air quality resulting from emissions from such

c. Operatiorof monitoring stations. The owner or oper- source omodification would not cause or contributectin-
ator of a major stationary source or major modification shallcentrations which would exceéte maximum allowable in-
meet the requirements of 40 CFR Part 58, Appendix B, axreases for a Class | area. If the department concurs with
amended through October 6, 1995, during the operation ofuch demonstration, the department shall not issue the per-
monitoring stations for purposes of this subrule. mit.

33.3(14) Source information. The owner or operator ofa d. Class | variances. The owner or operator of a pro-
proposedsource or modification shall submit all information posedsource or modification may demonstrate to the federal
necessary tperform any analysis or make any determination land manager that the emissions from such source would
required under procedures established in accordance withave no adverse impact on the air quality-related values of
this rule. such lands, including visibility, notwithstanding that the

a. Such information shall include: change in air quality resulting from emissions from such

(1) A description of the nature, location, design capacity,source or modification would cause or contribute to con-
and typical operating scheduléthe sourcer modification, centrationsvhich would exceed the maximum allowable in-
including specifications and drawings showing its design andcreasesor a Class | aredf the federaland manageconcurs

plant layout; with such demonstration and so certifies to the state, the de-
(2) A detailed schedule for construction of the source orpartment may, provided that applicable requirements are
modification; otherwise met, issue the permit with such emissions limita-

(3) A detailed description as to what system of continuoustions as may be necessary to ensure that emissions of sulfur
emissions reduction is planned by the source or modificationdioxide, particulate matter, and nitrogen oxides would not
emissions estimates, and asther information as necessary exceedhe following maximum allowable increases over mi-
to determine that BACT as applicable would be applied.  nor source baseline concentration for such pollutants:

b. Uponrequest of the department, the owner or operato Maximum Allowable
shall also provide the following information: Pollutant Increase (micrograms
(1) The air quality impact of the source or modification, per cubic meter)
including meteorological and topographical data necessarypariculate matter:
to estimate such impact; and

(2) The air quality impacts and the nature and extent of

PM30, annual arithmetic mean 17

any or all general commercial, residential, industrial, and|___PMio 24-hr maximum 30
othergrowth which has occurred since August 7, 1977, in the Sulfur dioxide:
area the source or modification would affect. Annual arithmetic mean 20

33.3(15) Additional impact analyses. 24-hr maximum 91
~a. The owner or operator shall provide an analysis of the 3. maximum 325
impairment tovisibility, soils, and vegetation that would oc- Nitrogen dioxide:
cur as a result of the source or modification and general coni- i i 25

; - e ; . Annual arithmetic mean

mercial, residential, industrial, and other growth associate — . .
with the source or modification. The owner or operagd e. Su]furd|OX|de variance by governor with federal land
not provide an analysis tfe impact on vegetation having no Managers concurrence. .
significant commercial or recreational value. (1) The owner or operator of a proposed source or modifi-

b. The owner or operator shall provide an analysis of thec@tion which cannot be approved under procedures devel-
air quality impact projected for the area as a result of generapPe€d pursuant to paragraph 33.3(16)“d” may demonstrate to

commercial, residentiaindustrial, and other growth associ- e governor that the source or modification cannot be
ated with the source or modification. constructed by reason of any maximum allowable increase

33.3(16) Sources impacting federal Class | areas— for sulfur dioxide for periods dt4 hours or less applicable to
additional requirements. any Class | area and, in the case of federal r‘p%ndatory Class |

a. Notice to EPA. The department shall transmit to the@réasthat a variance under pegraph 33.3(16)"d” would not
Administrator acopy of each permit application relating to a adversely affedhe air quality-related values of the area, in-
major stationary source or major modification and provide ¢luding visibility;

notice tothe Administrator of every actioelated tcthe con- (2) The governor, after consideration of the federal land
sideration of such permit. manager’secommendation, if angnd subject to the gover-

nor’'s concurrence, may grant, after notice and an opportunity
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for a public hearing, a variance from such maximum allow- (4) Send a&opy of the notice of public comment to the ap-
able increase; and plicant, to the Administrator and to officials and agencies
(3) If such variance igranted, the department may issue a having cognizance over the location where the proposed
permit to such source or modification in accordance withconstructiorwould occur as follows: any other state or local
provisions developed pursuant to paragraph 33.3(16)“g"air pollution control agencies; the chief executives of the city
provided that the applicable requirements of the plan areand county where the source would be located; any compre-

otherwise met. hensive regional land use planning agency; and any state,
f.  Varianceby the governor with the President’s concur- federalland manager, or Indian governing body whose lands
rence. may be affected by emissions from the source or modifica-

(1) The recommendations of the governor and the federation.
land manager shall be transferred to the President in any case (5) Provideopportunity for a public hearing for interested
where the governor recommends a variance with which thgersons t@ppear and submit written or oral comments on the
federal land manager does not concur; air quality impact of the source, alternatives to it, the control
(2) The President may approve the governor’s recom-technology required, and other appropriate considerations.
mendation if the President finds that such variance is in the (6) Consider all written comments submitted within a
national interest; and time specified in the notice of public comment and all com-
(3) If such a variance is approved, the department may isments receivedt any public hearing(s) imaking a final de-
sue a permit in accordance with provisions developed pur<ision on the approvability of the application. The depart-
suant tahe requirements of paragraph 33.3(16)"“g” provided mentshall make alcomments available for public inspection
thatthe applicable requirements of the SIP are otherwise metn the same locations where the department made available
g. Emissions limitations for presidential or gubernatorial preconstruction information relating to the proposed source
variance. Irthe case of a permitsued undeprocedures de-  or modification.
veloped pursuant to paragraph 33.3(16)“e” or “f,” the source (7) Make a final determination whether construction
or modification shall comply with emissions limitations as should be approved, approved with conditions, or disap-
may be necessary to ensure that emissions of sulfur dioxidproved.
from the source or maodification would not, during any day on  (8) Notify the applicant inwriting of the final determina-
which the otherwise applicable maximum allowable in- tion and make such notification available for public inspec-
creases are exceeded, cause or contribute to concentratiotisn at the same location where the department made avail-
which would exceed the following maximum allowable in- able preconstruction information apdblic comments relat-
creases over the baseline concentration and to ensure thiag to the source.
such emissions would not cause or contribute to concentra- 33.3(18) Source obligation.
tions which exceed the otherwise applicable maximum al- a. Approval to construct shall not relieve any owner or
lowableincreases for periods of exposure of 24 hours or lesoperatorof the responsibility to comply fully with applicable
for more than 18 days, not necessarily consecutive, duringrovisions of the plan and any other requirements under lo-

any annual period: cal, state or federal law.
Maximum Allowable Increase b. At such time that a particular source or modification
[micrograms per cubic meter] becomes a major stationary source or major modification
Period of Exposure Terrain Areas solely by virtue of a relaxation in any enforceable limitation
Low High which was established after August 7, 1980, on the capacity
SA-hr maximam 36 67 of the source or modification otherwise to emit a pollutant,
: such as a restriction on hours of operation, then the require-
3-hr maximum 130 221 ments of subrules 33.3(10) through 33.3(19) shall apply to
33.3(17) Public participation. the source or modification as though construction had not yet

a. The department shall notify all applicants within 30 commenced on the source or modification.
days as to the completeness of the application or any defi- c. through e. Reserved.
ciency in the application or information submitted. In the f. The following specific provisions shall apply to proj-
event of such a deficiency, the date of receipt of the applicaects at existing emissions units at a major stationary source,
tion shall be the date on which the department received all reetherthan projects a clean unit or at a source with a PAL, in

quired information. circumstances where there is a reasonable possibility that a
b. Within one year after receipt of a complete applica- projectthat is not a part of a major modification may result in
tion, the department shall: a significant emissions increase and the owner or operator

(1) Make a preliminary determination whether construc- elects to use the method for calculating “projected actual
tion should be approved, approved with conditions, or disap-emissions” specified in rule 567—33.2(455B), paragraphs
proved. “1” through “3” of the definition of “projected actual emis-

(2) Make available in at least one location in each regionsions.”
in which the proposed source would be constructed a copy of (1) Before beginning actual construction of the project,
all materials the applicant submitted, a copy of the prelimi-the owner or operator shall document and maintain a record
nary determination, and a copy or summary of other materi-of the following information:
als, if any, considered in making the preliminary determina- 1. A description of the project;
tion. 2. ldentification of the emissions unit(s) whose emis-

(3) Notify thepublic, by advertisement in a newspaper of sions of a regulated NSR pollutant could be affected by the
general circulation in each region in which the proposedproject; and
source would be constructed, of the application, of the pre- 3. A description of the applicability test used to deter-
liminary determination, of the degree of increment consump-minethat the project is not a major modification for any regu-
tion that is expected from the source or modification, and oflated NSRpollutant, including the baseline actual emissions,
the opportunity for comment at a public hearing as well asthe projected actual emissions, the amount of emissions ex-
written public comment. cluded under paragraph “3” of the definition of “projected
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annualemissions” in rule 567—33.2(455B), and an explana- would have been required under paragraph 33.3(10)"b,” by a
tion why such amount was excluded, and any netting calculadate speified by the department. Such date shall not be later
tions, if applicable. than four years from the time of startup or seven years from
(2) If the emissions unit is an existing electric utility permit issuance;
steam generating unit, before beginning actual construction, (3) The source or modification would meet the require-
the owner or operator shall provide a copy of the informationments equivalent to those in subrules 33.3(10) and 33.3(11),
set out in subparagraph 33.3(18)“f"(1) to the department.based on the emissions rate that the stationary source em-
Nothing inthis subparagraph shall be construed to require theploying the system of innovative control technology would
owner or operator of such a unit to obtain any determinatiorbe required to meet on the date specified by the department;
from the department before beginning actual construction.  (4) The source or modification would not, before the date
(3) The owner or operator shall monitor the emissions ofspecified by the department:
any regulated NSRollutant thatould increase as a result of 1. Cause or contribute to any violation of an applicable
the project and that is emitted by any emissions unit identi-national ambient air quality standard; or
fied in subparagraph 33.3(18)“f"(1); and calculate and main- 2. Impact any area where an applicable increment is
tain a record of the annual emissions, in tons per year on known to be violated;
calendar-year basis, for a period of five years following re- (5) All other applicable requirements including those for
sumption ofregular operations after the change, or for a peri-public participation have been met; and
od of ten years following resumption of regular operations (6) The provisions of subrul@3.3(16) relating t&lass |
afterthe change if the project increases the design capacity csireas have been satisfied with respect to all periods during
potential to emit of that regulated NSR pollutant at suchthe life of the source or modification.
emissions unit. c. The department shall withdraw any approval to
(4) If the unit is an existing electric utility steam generat- employ a system of innovative control technology made un-
ing unit, the owner or operator shall submit a repdtieale-  der rule 33.3(455B), if:
partment within 60 days after the end of each year during (1) The proposed system fails by the specified date to
which records must be generated under subparagraphchieve the required continuoaisissions reduction rate; or
33.3(18)“f"(3) setting out the unit’s annual emissions during  (2) The proposed system fails before the specified date so
the calendar year that preceded submission of the report. as to contribute to amnreasonable risk fgublic healthyvel-
(5) If the unit is an existing unit other than an electric util- fare, or safety; or
ity steam generating unit, the owner or operator shall submit (3) The department decides at any time that the proposed
a report to the department if the annual emissions, in tons pesystem is unlikely to achieve thequired level of control or
year, from the project identified in subparagraph to protect the public health, welfare, or safety.
33.3(18)“f"(1), exceed the baseline acteahissions (as doc- d. If a source or modification fails to meet the required
umented and maintained pursuant to subparagraphevel of continuous emissions reduction within the specified
33.3(18)“f"(1)) by anamount that is “significant,” as defined time period, or if the approval is withdrawn in accordance
in paragraph 33.3(1)“e,” for that regulated NSR pollutant, with paragraph 33.3(19)“c,” the department may allow the
and if such emissions & from the preconstruction projec- source omodification up to an additional three years to meet
tion asdocumented and maintained pursuant to subparagrapthe requirement for the application of BACT through use of a
33.3(18)“f"(1). Such report shall be submitted to the depart- demonstrated system of control.
ment within 60 days after the end of such year. The report 33.3(20) Conditions for permit issuance. Except as ex-
shall contain the following: plained below, a permit may not be issued to any hew major
1. The name, address and telephone number of the maj@tationary source or major modification, as defined in sub-
stationary source; rule 33.3(1), that would locate in any area designated as at-
2. The annual emissions as calculated pursuant to subtainment omunclassifiable for any national ambient air quali-
paragraph 33.3(18)"“f"(3); and ty standard pursuant to Section 107 of the Act, when the
3. Any other information that the owner or operator source or modification would cause or contribute to a viola-
wishes tanclude in the report (e.gan explanation as to why tion of any national ambient air quality standard. A major
the emissions differ from the preconstruction projection). source or major modification will be considered to cause or
g. The owner or operator of tBeurce shall make the in- contribute to a violation of a national ambient air quality
formation required to be documented and maintained purstandard whesuch source or modification would, atnini-
suant to paragraph 33.3(18)dVailable for review upon re- mum,exceed the following significance levels at any locality
quest for inspection by the department or the general publithat does not or would nateet the applicable national stan-
pursuant to the requirements contained in 50 CFRdard:
870.4(b)(3)(vii)), as amended through May 15, 2001.
33.3(19) Innovative control technology.

Averaging Time

a. Anowner or operator of a proposed major stationary Annual | 24 Hrs. | 8Hrs. | 3Hrs. | 1Hr
source or major modification may request the department to Pollutant
approve a system of innovative control technology. 1.0 25
b. The department may, with the consent of the gover{ S© e | Smam® | —— mo T
- ug e
nors of other affected states, determine that the source or 1.0
modification may employ a system of innovative control | PMyq ug/'mg 5ug/md

technology, if:

(1) The proposed control system would not cause or cont NO, 1'213

tribute to an unreasonable risk to public health, welfare, of ug/

safety in its operation or function; co 500 2000
(2) The owner or operator agrees to achieve a level of g/ w/m

continuous emissions reduction equivalent to that which
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A permit may be granted to a major source or major modi-
fication as identified above if it reduces the impact of its e
emissions upon air quality by obtaining sufficient emissions e
reductions to compensate for its adverse ambient air impact
where the major source or major modification would other-
wise contribute to a violation of any national ambient air b. “Major modification” means any physical change in
quality standard. This subrule shall rmgply to a major sta-  or change in the method of operation of a major stationary
tionarysource or major modification with respect to a partic- sourcethat would result in a significant emissions increase of
ular pollutant if the owner or operator demonstrates that thea regulated NSR pollutant and a significant net emissions in-
source is located in an area designated under Section 107 ofease of that pollutant from the major stationary source. All
the Act as nonattainment for that pollutant. terms used in this paragraph shall have the meanings indi-

. : ; . cated in this subrule.
567—33.4(455B) Special construction permit require- P feai ; o
tsin nonattainment ' (1) Any significant emissions increase from any emis

33.4(1) Definitions. Definitions included in this subrule sions units or net emissions increase at a major stationary

applyonly torule 567—33.4(4558) (nonattainment area per- source that is significant for volatile organic compounds

o ; o L : shall be considered significant for ozone.
mitting requirements). Additional definitions applicable to ) A : :
- : ; - physical change or change in the method of opera-
rule 567—33.4(455B) are contained in rules 567 tion shall not include:

Glass fiber processing plants; and

Charcoal production plants.

Any other stationary source category which, as of
August 7, 1980, is being regulated under
Section 111 or 112 of the Act.

33.2(455B) and 567—33.9(455B).
567—33.4(455B), the following terms shall have the mean-

ing indicated in this subrule:
a.(1) “Major stationary source” means:

1. Any stationary source of air pollutants which emits, or
has the potential to emit, 100 tons per year or more of any
“regulated NSR pollutant,” as defined in rule 567—

33.4(455B); or

2. Any physical change that would occur at a stationaryth
sourcenot otherwise qualifying under “1,” as a major station-
ary source if the change would constitute a major stationar

source by itself.

(2) A major source that is major for volatile organic com-

pounds shall be considered major for ozone.

(3) The fugitive emissions of a stationary source shall not
be included in determining for any of the purposes of this rul
whether it is a majostationary source, unless the source be
longs toone of the following categories of stationary sources:
Fossil fuel-fired steam electric plants of more than

250 million British thermal units per hour heat
input;

For purposes of rule

1. Use of an alternative fuet raw material by reason of
any order under Section 2(a) and (b) of the Energy Supply
and Environmental Coordination Act 8874 or by reason of
a natural gas curtailment plan pursuant to the Federal Power
Act;

2. Use of an alternative fuel by reason of an order or rule

under Section 125 of the Act;

3. Use of an alternative fuel at a steam generating unit to

e extent that the fuel is generated from municipal solid
aste;

4. Use of an alternative fuel or raw material by a station-
ary source that the source was capable of accommodating be-
fore December 21, 1976, unless such change would be pro-
hibited under any enforceable permit condition, or that the
source is approvet use under any enforceable permit con-

edition;

5. Anincrease in the hours of operation or in the produc-
tion rate, unless such change would be prohibited under any
enforceable permit condition.

6. Any change in ownership at a stationary source;

7. The addition, replacement, or use of a PCP, as defined

: CK::)aaflt cljlangiﬁsr_)lants (with thermal dryers); in rule 567—33.2(455B), at an existing emissions unit meet-

: Portla%dpcemer’n lants: ing the requirements of rule 567—33.8(455B). A replace-
. . plants; ment control technology must provide more effective emis-

* Primary zinc smelters; sions control than that of the replaced control technology to

* Iron and steel mill plants; qualify for this exclusion;

*  Primary aluminum ore reduction plants; 8. “The installation, operationgssation, or removal of a

*  Primary copper smelters; . temporaryclean coal technology demonstration project, pro-

* Municipal incinerators capable of charging more yjided that the project complies with the requirements within
than 250 tons of refuse per day; _ the SIP; and other requirements necessary to attain and main-

*  Hydrofluoric, sulfuric, and nitric acid plants; tain the national ambient air quality standards during the

* Petroleum refineries; project and after the project is terminated.

* Lime plants; . (3) Thisdefinition shall not apply with respect to a partic-

¢ Phosphate rock processing plants; ular regulated NSR pollutant when the major stationary

* Coke oven batteries; source is complying witthe requirements under rule 567—

¢ Sulfur recovery plants; 33.9(455B) for a PAL for that pollutant. Instead, the defini-

* Carbon black plants (furnace process); tion under rule 567—33.9(455B) shall apply.

¢ Primary lead smelters; c.(1) “Netemissions increase” means, with respect to any

 Fuel conversion plants; regulated NSR pollutant emitted by a major stationary

¢ Sintering plants; . source, the amount by which the following exceeds zero:

» Secondary metal production plants; e The increase in emissions from a particular physical

 Chemical process plants; change or change in the method of operation at a stationary

L]

Fossil-fuel boilers (or combinations thereof)
totaling more than 250 million British thermal
units per hour heat input;

Petroleum storage and transfer units with a total
storage capacity exceeding 300,000 barrels;

Taconite ore processing plants;

source as calculated according to the applicability require-
ments under subrule 33.4(2); and

e Any other increases and decreases in actual emissions
at the major stationary source that are contemporaneous with
the particular change and are otherwise creditable. Baseline
actual emissions for calculating increases and decreases un-
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der paragrapB33.4(1)“c” shall be determined as provided for  (7) The definition of “actual emissions,” numbered para-

in rule 567—33.2(455B) under the definitions of “baseline graph“2,” in rule 567—33.2(455B%hall not apply for deter-

actualemissions” in rule 567—33.2(455R¥xcept that para- mining creditable increases and decreases.

graphs “1”(c) and “2”(d) of that definition shall not apply. d. “Regulated NSR pollutant,” for purposes of this rule,
(2) Anincrease or decrease in actual emissions is contenmeans the following:

poraneous with the increase from the particular change only (1) Nitrogen oxides or any volatile organic compound,;

if the increase or decrease in actual emissions occurs within (2) Any pollutant for which a national ambient air quality

five years before the date that the increase from the particulastandard has been promulgated; or

change occurs. (3) Any pollutant that is a constituent or precursor of a
(3) Anincrease or decrease in actual emissions is creditgeneralpollutant listed under subparagraph 33.4(1)“d"(1) or
able only if: (2), provided that a constituent or precursor pollutant may

e The increase or decrease in actual emissions occurenly be regulatedinder NSR as part of regulation of the gen-
within the contemporaneous time period, as noted in suberal pollutant.
paragraph 33.4(1)“c"(2); and e. “Significant” means, in reference to a net emissions
e The department has not relied on the increase or deincrease othe potential of a source to emit any of the follow-
crease in actual emissions in issuing a permit for the sourcéng pollutants, a rate of emissions that would equal or exceed
underthis rule, which permit is in effect when the increase in any of the following rates:
actual emissions from the particular change occurs; and Pollutant and Emissions Rate
* The increase or decrease in emissions did not occur at ide:
a clean unit, except as provided in subrules 33.6(8) and , ﬁﬁggggnrrg?(ri}gggemlg;tons per year (tpy)
33.7(10) for “netting at clean units.” «  Sulfur dioxide: 40 tpy
L]

(4) An increase in actual emissions is creditable only to Ozone: 40 tov of volatile oraanic compounds
the extent that the new level of actual emissions exceeds the Lead: '0.6 tp?/y 9 P

old level. . o . f. “Significant emissions increase” means, for a “regu-
(5) A decrease in actual emissions is creditable only to thgg;aq NSRpollutant,” as defined in paragraph 33.4(1)d,” an

extent tﬂat: id level of | ermiss he old level of al. INCT€ase in emissions that is "significant,” as defined in para-
* The old level of actual emissions or the old level of al- gragh 33.4(1)%,” for that pollutant.,

lowableemissions, whichever Iswer, exceeds the new lev- 33.4(2) Applicability. The requirements of rule 567—

el of actual emissions; o 33.4(455B) apply to the construction of any new major sta-

* The decrease in actual emissions is an enforceablgonarysource or major modification that is major for the pol-
permitcondition at and after the time that actual construction|yant for which the area is designated nonattainment under
on the particular change begins; Section107(d)(1)(A)(i) of the Act, ithe stationary source or

* The department has not relied on the decrease in actypggificationwould locate anywhere in the designated nonat-
al emissions in issuing any permit under regulations apiainment area.

provedunder rule 567—33.3(455B) or 567—33.4(455B), or 5 Except as otherwise provided in paragraphs
the department has not relied on the decrease in actual emig3 4(2)*g” and “h,” and consistent with the definition of
sions indemonstrating attainment ggasonable further prog- “major modification” contained in paragraph 33.4(1)‘b,” a
ress, . . _ projectis a major modificatioror a regulated NSR pollutant
* The decrease in actual emissions has approximatel it causes two types of emissions increases—a “significant
the same qualitative significance for public health and wel-emissionsncrease,” as defined in paragraph 33.4(1)*f"; and
fare as that attributed to the increase from the particulal; «net emissions increase,” as defined in paragraph
change; and . o ) 33.4(1)“c,” which is “significant,” as defined in paragraph
* The decrease in actual emissions did not result fromz3 4(1)“e.” The project is not a major modification if it does
the installation of add-on control technology or application not cause a significant emissions increase. If the project
of pollution prevention practices that were relied on in desig-cayses a significant emissions increase, then the project is a

nating an emissions unit as a clean unit under rule 567—mgajor modification only if it also results in a significant net
33.7(455B). Thais, once an emissions unit has been deSig'emJissions increase. y g

nated as a clean unit, the owner or operator cannot later use The procedure faralculating (before beginning actu-
the emissions reduction from the air pollution control mea- 5| construction) whether a significant emissions increase
sures owhich the clean unit designation is based in calculat-j e | the first step of the process) will occur depends upon the
ing the net emissions increase for another emissions unit, i.etyne of emissions units being modified, according to para-
must not use that reduction in a *netting analysis” for anothelgraphs33.4(2)“c” through “f.” The procedure for calculating
emissiongunit. However, anyew emissionseductions that  thefore beginning actual construction) whether a significant
were not relied upon in a PCP excluded pursuant to ruleyet emissions increase will occur at the major stationary
567—33.8(455B) ofor the clean unidlesignation are credit-  soyrce(j.e., the second step of the process) is contained in the
able to the extent they meet the requirements in paragrapgeﬁnition of “net emissions increase” in paragraph
33.8(6)“d” for “generation of emissions reduction credits” 33.4(1)“c.” Regardless of any such preconstruction projec-
for the PCP and subrules 33.6(8) and 33.7(10) for “netting atjons, amajor modification results if the projecauses a Sig-

clean units” for a clean unit. _ nificant emissions increase and a significant net emissions
(6) An increase that results from a physical change at 3ncrease.

sourceoccurs when the emissions unit on which construction ¢ Actual-to-projected-actual applicability test for pro-

occurred becomes operational and begins to emit a particulggcts that onlyrivolve existing emissions units. A significant
pollutant. Any replacement unit that requires shakedown be-emissions increase ofregulated NSR pollutant is projected
comes operational onbfter a reasonable shakedown period, to occur if the sum of the difference between the “projected
not to exceed 180 days. actual emissions,” as defined in rule 567—33.2(455B), and
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the “baseline actual emissions,” as defined in rule 567—the emissions offsets must be achieved prior to startup of the
33.2(455B), for each existing emissions unit, equals or exdinajor source or major modification.
ceeds the significant amount for that pollutant, as found in c. Wherethe emissions limit under the SIP allows great-
paragraph 33.4(1)"e.” er emissions than the potential to emit of the source, emis-
d. Actual-to-potential test for projects that involve only sions ofset credit will be allowed only for control below this
construction of aew emissions unit(s). A significant emis- potential.
sionsincrease of a regulated NSR pollutant is projected to oc- d. For an existing fuel combustion source, credit shall be
cur if the sum of the difference between the “potential to based on the allowable emissions under the SIP for the type
emit,” as defined in rule 567—33.2(455B), from each new of fuel being burned at thiame the application to construct is
emissions unit following completion of the project and the filed. If the existing source commits to switch to a cleaner
“baseline actual emissions” for a new emissions unit, as defuel at some future date, emissions offset credit based on the
fined in rule 567—33.2(455B), before the project equals orallowable, or actual, emissions for the fuels involved is not
exceeds thsignificant amount for that pollutant, mind in acceptableynless the permit is conditioned to require the use
paragraph 33.4(1)"e.” of a specified alternative control measure which would
e. Emissions test for projects that involve clean units.achieve the same degree of emissions reduction should the
For a project that will be constructed and operated at a cleasource switch back to a dirtier fuel at some later date. The
unit without causing the emissions unit to lose its clean unitdepartment mayequire a demonstration that adequate long-
designation, no emissions increase is deemed to occur.  term supplies of the new fuel are available before granting
f.  Hybrid test for projects that involve multiple types of emissions offset credit for fuel switches.
emissions units. A significant emissions increase of a regu- e. Emissions reductions achieved by shutting down an
lated NSR pollutant is projected to occur if the sum of theexisting source or curtailing production or operating hours
emissions increases for eamissions unit, using the meth- below baseline levels may be generally credited if such re-
od specified irparagraphs 33.4(2)"c” through “e” as applica- ductions are permanent, quantifiable, and federally enforce-
ble with respect to each emissions unit, for each type of emisable, and if the area has an EPA-approved attainment plan.
sions unit equals or exceeds the significant amount for that In addition, the shutdowor curtailment icreditable only
pollutant, as founth paragraph 33.4(1)“e.” For example, if if it occurred on or after the date specified for this purpose in
a project involvedoth an existing emissions unit and a clean the plan, and if such date is on or after the date of the most
unit, the projected increase is determined by summing theecent emissions inventory used in the plan’s demonstration
values determined using the method specified in paragrapbf attainment. Where the plan does not specify a cutoff date
33.4(2)“c” for the existing unit and determined using the for shutdown credits, the date of the most recent emissions
method specified in paragraph 33.4(2)"e” for the clean unit.inventory or attainment demonstration, as the case may be,
. For any major stationary source with a PAL for a regu-shall apply. However, in no event may credit be given for
lated NSR pollutant, the major stationary source shall comshutdowns which occurred prior to January 1, 1978.
ply with requirements under rule 567—33.9(455B). For purposes of paragraph 33.4(3)“e,” the department
h. An owner or operator undertaking a “PCP,” as definedmay choose to consider a prior shutdown or curtailment to
in rule 567—33.2(455B)shall comply with the requirements have occurred after the date of the department’'s most recent

under rule 567—33.8(455B). emissions inventory, if the inventory explicitly includes as
33.4(3) Emissions offsets. currentexisting emissions the emissions from such previous-
a. For sources and modifications subject to any preconly shut down or curtailed sources.

struction review program according to rule 567—  Such reductions may be credited in the absence of an ap-

33.4(455B) the baseline for determining credit for emissions proved attainment demonstration only if the shutdown or
reductions ighe emissions limit under theR5in effect atthe  curtailment occurred on or after the date on which the new
time the application to constructfifed, except that the fsfet source permit application is filed, or, if the applicant can es-
baseline shall be the actual emissions of the source fronablishthat the proposed new source is a replacement for the
which offset credit is obtained where: shut down or curtailed source, and meets the cutoff date pro-
(1) The demonstration @éasonable further progress and visions described above.
attainment of national ambieair quality standards is based f. If the emissions from a major stationary source or ma-
upon the actual emissions of sources located within a desiger modification are proposed to be offset by reducing the op-
nated nonattainment area for which the preconstruction reerating capacity of another existing source, then credit may

view program was adopted; or be allowed for this offset, provided that proper documenta-
(2) The SIP does not contain an emissions limitation fortion, suchas stack test results, that shows the effect on emis-
that source or source category. sions due to de-rating is submitted to the department. The

b. If a major source or major modification is proposed to permit for an existing source must be amended to limit the
be constructed in an area designated nonattainment for aperating capacity before offsets will be allowed.

“regulatedNSR pollutant,” as definednder subrule 33.4(1), g. If the emissions from the major stationary source or
the emissions offsets must be achieved prior to startup of thenajormodification are proposed to be offset by reduction of
major source or major modification. emissions for a smce not owned or operated by the owner or

If a major source or major modification is proposed to beoperator of the major stationary source or major modifica-
constructed in an area designated attainment or unclassifietion, then credit may be allowed for such reductions, pro-
for a “regulated NSR pollutant,” as defined under subrulevided that the external soursgdermit is amended to require
33.4(1), but the modeled (EPA-approved guideline model)reduced emissions or a consent order is entered into by the
worst case ground level pollutant concentration due to thelepartment and the existing source. Consent orders for ex-
major source or major modification in an area designatedernal offsets shall be incorporated into the SIP and be ap-
nonattainmentfor that pollutant is greater than or equal to the proved by EPA before offset credit may be granted.
concentrationsisted in the table under subrule 33.3(20), then  h. If control equipment is proposed for a presently un-

controlledexisting source for whicbontrols arenot required
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by rule, then credit may be allowed for any reduction belowto demonstrate the adequacy of any previous determination
the source’s potential to emit. The reduction shall be pro-of the LAER for the source.

posed at the time of permit application to the department. c¢. State implementation plan, new source performance

Any such reductions which occurred prior to January 1,standards, and emissions standards for hazardous air pollu-
1978, shall not be accepted by the department for offsets. tants. Amajor stationary source or major modification shall

i. If more effective control equipment for a source al- meet each applicable emissions limitation under the SIP and
ready in compliance with the SIP allowable emissions leveleach applicable emissions standard under 567—Chapter 23,
is proposed to offset the emissions of a major stationarysubrules 23.1(2) through 23.1(5).
source omajor modification in oaffecting a nonattainment 33.4(5) Compliance of existing sources. If a new major
area, then the difference in emissions between the actual lewstationary source or major modification is subject to rule
el on January 1, 1978, and the new level may be credited fa667—33.4(455B), then all major stationary sources owned
offsets. This offset provision does not allow credit to be or operated by the applicant, or by any entity controlling,
grantedfor any reductions in actual emissions required by thecontrolled by, or under common control of the applicant, in
SIP prior to January 1, 1978. lowa shallbe either in compliance with applicable emissions

j- No emissions credit may be allowed for replacing one standards or under a compliance schedule approved by the
hydrocarbon compound with another of lesser reactivity, ex-commission.
cept for those compounds listed in Table 1 of EPA's “Recom- 33.4(6) Alternative site analysis. The permit application
mended Policy on Control of Volatile Organic Compounds” shallcontain a submittal of an alternative site analySisch
(42 FR 35314, July 8, 1977). (This document is also avail-submittal shall include an analysis of alternative sites, sizes,
able from Office of Air Quality Planning and Standards, production processes and environmental control techniques
(MD-15), Research Triangle Park, NC 27711.) for the proposed source. The analysis must demonstrate that

k. The departmentprocedures relating the permissi-  benefits of the proposed source significantly outweigh the
ble location of offsetting emissions shall follow those set outenvironmental and social costs that would result from its
in 40 CFR Part 51, Appendix S, Section IV.D, as amendedocation, construction or modification. Such analysis shall
through February 3, 1992. be completed prior to permit issuance.

I. Credit for an emissions reduction can be claimed to 33.4(7) Additional conditions for permit approval.
the extent that the department has not relied on it in issuing a. For sources subject to the air pollution control require-
any permit under regulations approved pursuant to rulements under subrule 33.4(4), the permit shall require the
567—33.3(455B) or 567—33.4(455B), or the departmentsource taonduct monitoring, to keep records, and to provide
has not relied on it in demonstrating attainment or reasonableeports necessary to determine compliance with, and devi-
further progress. ations from, applicable requirements.

m. Decreases in actual emissions resulting from the b. The department shall not issue the permit if the Ad-
installation of add-on control technology or application of ministrator has determined that the applicable SIP is not be-
pollution prevention measures that were relied upon in desiging adequately implemented for the nonattainment area in
nating an emissionsit as a clean unit or a project as a PCP which the proposed major stationary source or major modifi-
cannot be used as offsets. cation is being constructed.

n. Decreases iactual emissions occurring at a clean unit  33.4(8) Public availability of information. No permit
cannot be used as offsets, except as provided in subruleshall be issued until notice and opportunity for comment are
33.6(8) and 33.7(10). Similarly, decreases in actual emisimadeavailable in accordance with the procedures set forth in
sionsoccurring at a PCP cannot be used as offsets, except &0 CFR 51.161, as amended through November 7, 1986.
provided in paragraph 33.8(6)“d.” 33.4(9) Source obligation.

0. The total tonnage of increased emissions, in tons per a. Approval to construct shall not relieve any owner or
yeatr, resulting from a major modification timatist be dfet operatorof the responsibility to comply fully with applicable
in accordance with Section 173 of the Act shall be deter-provisions of the plan and any other requirements under lo-
mined by summing the difference between the “allowablecal, state or federal law.
emissions” after the “modification,” as each term is defined b. At such time that a particular source or modification
in rule 567—33.2(455B), and the “actual emissions” beforebecomes a major stationary source or major modification
the “modification,” as each term is defined in rule 567— solelyby virtue of a relaxation in any enforcement limitation
33.2(455B), for each emissions unit. which was established after August 7, 1980, on the capacity

p. The department’s procedures relating to banking ofof the source or modification otherwise to emit a pollutant,
emissions offset credit shall follow those set out in 40 CFRsuch as a restriction on hours of operation, then the require-
Part 51, Appendix S, Section IV.D.5, as amended throughmentsof this rule shall apply to the source or modification as

February 3, 1992. thoughconstruction had not yet commenced on the source or
g. All emissions reductions claimed as offset credit shallmodification.

be federally enforceable. 33.4(10) Additional requirements for major stationary
33.4(4) Control technology review. sources. Th#ollowing specific provisions apply to projects

a. Lowestachievable emissions raté.newor modified at existing emissions units at a major stationary source, other
major stationary source innonattainmenarea shall comply  than projects at elean unit or at a source with a PAL, in cir-
with the LAER, as defined in rule 567—33.2(455B). cumstances where there is a reasonable possibility that a

b. For phased construction projects, the determination ofrojectthat is not a part of a major modification may result in
LAER shall be reviewed and modified as appropriate at thea significant emissions increase and the owner or operator
latest reasonable time frame that occurs no later than 18lects to use the method for calculating “projected actual
months prior to the commencement of construction of eactemissions” specified in rule 567—33.2(455B), paragraphs
independenphase of the project. At such time, the owner or “1” through “3” of the definition of “projected actual emis-
operator of the applicabiationary source may be required sions.”
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a. Before beginning actual construction of the project, 567—33.5(455B) Nonattainment area designations. Sec-
the owner or operator shall document and maintain a recortion 107(d) of the Act, 41 U.S.C. §7457(d), requires each state
of the following information: to submit to the Administrator of the federal Environmental
(1) A description of the project; ProtectionAgency a list of areas that exceed the national am-
(2) Identification of the emissions unit(s) whose emis- bient air quality standards, that are lower than those stan-
sions of a regulated NSR pollutant could be affected by thedards, othat cannot be classified on the basis of current data.
project; and A list of lowa’s nonattainment area designations is found at
(3) A description of the applicability test used to deter- 40 CFR Part 81.316, as amended through April 30, 2004. The
minethat the project is not a major modification for any regu- commissioruses the document entitled “Criteria for Revising
lated NSRpollutant, including the baseline actual emissions, Nonattainment Area Designations™ (June 14, 1979) to deter-
the projected actual emissions, the amount of emissions exnine when and to what extent the list will be revised and re-
cluded under paragraph “3” of the definition of “projected submitted.
annualemissions” in rule 567—33.2(455B), and an explana-*On file with the Administrative Rules Coordinator; also
tion why such amount was excluded, and any netting calculaavailable from the department.

tions, if applicable. . . .
' missi o ot ; g 567—33.6(455B) Clean unit test for emissions unitsthat
b. If the emissions unit is an existing electric_utility are subject to BACT or LAER. The owner or operator of a

steam generating unit, before beginning actual construction;_°. . ; .

: ; .~ fnajor stationary source may choose the option of using the
the owner or operator shall provide a copy of the information Ieém unittest p¥ovided that }tlhe requiremenFt)s in this rulegare
set out in paragraph 33.4(10)“a” to the department. Nothmgf '

in paragraph 33.4(10)*b” shall be construed to require the'CllOWed. The clean unit test may be used to determine
nwhetheremissions increases at a clean aretpart of a proj-

ect that is a major modification.
f 33.6(1) Applicability. The provisions of rule 567—
33.6(455B)apply to any emissions unit for which the depart-

the project and that is emitted by any emissions units identilNeNt has issued a major NSR permit within the last ten years.
Except as specified, the requirements in rule 567—

fied in subparagraph 33.4(10)"a"(2); asiall calculate and 33.6(455B) for the clean unit test are applicable to both the

maintain aecord of the annual emissions, in tons per year oy gt =" i S o D T e DUrD0Ses of rule
a calendar-year basis, for a period of five years following ré-pe7” a3 6(455B), the term BBECT/LAER” pshapll mean

sumption ofregular operations after the change, or for a peri-; ’ s }
od of ten years following resumption of regular operations Baf\dcsaTn?jr Is_rf\al?lRm efgLF‘)‘E,Té);??o?fpﬁ,ﬁp%geesrrgﬁgﬂzﬁ?zfilnsrf%nnt

afterthe change if the project increases the design capacity it d standard
potential to emit of that regulated NSR pollutant at such@€2 Rermitling and standards. .
33.6(2) General provisions for clean units.

emissions unit. a. Any project for which the owner or operator begins

d. Ifthe unitis an existing electric utility steam generat- _ & y projée: or (o offecthre d F]Z e gins
ing unit, the owner or operator shall submit a repdiiéale- ~ actual construction aiter the effective date of the clean unit
partment within 60 days after the end of each year during€Signation, as determined in accordance with paragraph
which records must be generated under paragrap 3.6(2)"d,” and before the expiration date, as determined in
33.4(10)"c” setting out the unitannual emissions during the accordance witparagraph 33.6(2)e,” will be considered to
year that preceded submission of the report have occurred while the emissions unit was a clean unit.

e. Ifthe unitis an existing unit other than an electric util- hb. Ifa %OJeqt ata clle_ar)tutnlt does notkcause:[.the need for a
ity steam generating unit, the owner or operator shall submif'aNg€ N th&mISSIons imitations or work practice require-

ents inthe permit for the unit that were adopted in conjunc-

a report to the department if the annual emissions, in tons p ' X
year from the project identified in paragraph 33.4(10)“a” ex- ton with BACT/LAER and the project would not alter any
hysical or operational characteristics that formed the basis

ceedthe baseline actual emissions, as documented and ma or the BACT/LAER determination as specified in subpara-
tained pursuant to subparagraph 33.4(10)a’(3), by a Slgmfl'_qraph 33.6(2)“f"(4), the emissions unit remains a clean unit.

cant amount, as found in paragraph 33.4(1)“e,” for that regu If act h d f h inth h
lated NSR pollutant, and if such emissions differ from the ionslimi?a%roorigcorcvz\igrslfgracetiQeefeql(jirrean?erirs]%rel ':rqe peerenqi]tls-
preconstruction projection as documented and maintaine or the unit that were adopted in conjunction with BACT/

pursuant tgaragraph 33.4(10)“a.” Such report shall be sub- AER . ; :
: o or the project would alter any physical or operational
%gﬁd to the department within 60 days after the end of Sucrl(':-haracte_risticihat formed the basis for the BACT/LAER de-

The report shall contain the following: termination as specifieid subparagraph 33.6(2)"f"(4), then

(1) The name, address and telephoné number of the machPe emissions unit loses its designation as a clean unit upon
stationary source: issuancef the necessary permit revisions (unlessithiere-

(2) The annual emissions as calculated pursuant to parc";ﬁu""“f'eS as a clean unit pursuant to paragraph 33.6(3)°e"). If

raph 33.4(10)“c”; and he owner or operator begins actual construction on the proj-

9 X : ect without first applying to revise the emissions unit’s per-

(3) Any other information that the owner or operator . . . . ; :
: 2 : - mit, the clean unit designation ends immediately prior to the
wishes tanclude in the report (e.g., an explanation as to Whytime when actual consiruction begins.

the emissions differ from the preconstruction projection). d . T . .
f.  The owner or operator of tiseurce shall make the in- . . A prOJelct that %ause%_an tim'l[ﬁg?nus unit to Iosl_e |t§_|<_jes—
; ; e ignation as @&lean unit is subject to the following applicabili-
formation required to be documented and maintained purty requirements as if the emissions unit is not a clean unit:

suant tesubrule 33.4(10) available for review upon a request e wn apart
for inspection by the department or the general publicps%)pfc‘;j}g%;?grr‘s 333[c” through *f” and 33.3(2)°h" for

pursuant to the requirements contained in 40 CFR . - wpn
§70.4(b)(3)(viii), as amended through May 15, 2001. (2) Paragraphs 332f'a” through “d” and 33.4(2)"f" for
nonattainment area projects.

owner or operator of such a unit to obtain any determinatio

from the department before beginning actual construction.
c. The owner or operator shall monitor the emissions o

any regulated NSRollutant thatould increase as a result of
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e. Certain emissions units with PSD permits (for nonat-the emissions unit must meet the requirements in paragraphs
tainment area projects only). For emissions units that mee83.6(3)“c” and “d.”
the requirements of subparagraphs 33.6(2)“e”(1) and (2), the 33.6(4) Effective date of the clean unit designation. The
BACT level of emissions reductions and work practice re- effective date of an emissions unit's clean unit designation,
guirements shall satisfy the requirement for LAER in meet-i.e.,the date on which the owner or operator may begin to use
ing the requirements for clean units under subrules 33.6(3})he clean unit test to determindaether a project at the emis-
through 33.6(8). Fahese emissions units, all requirements sionsunit is a major modification, is determined according to
for the LAER determination under paragraphs 33.6(2)"b” the applicable paragraph 33.6(4)“a” or “b.”
and “c” shall also apply to the BACT permit terms and condi- a. Original clean unit designation, and emissions units
tions. In addition, the requirements of subparagraphthat requalify as clean units by implementing a new control
33.6(7)"a"(2)do not apply to emissions units that qualify for technologyto meet current-day BACT/LAERThe effective
clean unit status under paragraph 33.6(2)"e.” date is the date that the emissions unit’s air pollution control
(1) The emissions unit must have received a PSD permitechnology is placed into service or three years after the is-
within the last ten years and such permit must require thesuance date of the major NSR permit, whichever is earlier,
emissions unit to comply with BACT. but no sooner than the date that provisions for the clean unit
(2) The emissions unit must be located in an area that waapplicability test are approved by the Administrator for in-
redesignated as nonattainment for the relevant pollutant(sgorporation into the SIP and become effective for the state.
afterissuance of the PSD permit amefore the déctive date b. Emissionanits that requalif§or the clean unit desig-
of the clean unit test provisions in the area. nation using an existing control technology. The effective
33.6(3) Qualifying or requalifying to use the clean unit date is the date the new, major NSR permit is issued.
applicability test. Aremissions unit automatically qualifies 33.6(5) Expiration of clean unit designation. An emis-
as a clean unit when the unit meets the criteria in paragraphsions unit's clean unit designation expires, i.e., the date on
33.6(3)“c”and “d.” After the original clean unit designation whichthe owner or operator may no longer use the clean unit
expiresin accordance with subrule 33.6(5) or is lost pursuanttest to determine whether a project affecting the emissions
to paragraph 33.6(2)“c,” such emissions unit may requalifyunit is, or is part of, a major modification, according to the
as a clean unit either under paragraph 33.6(3)"“e” or under thapplicable paragraph 33.6(5)“a” or “b.”

clean unit provisions in rule 567—33.7(455B). a. Original clean unit designation, and emissions units
a. To requalify as a clean unit under paragraphthat requalify as clean units by implementing new control
33.6(3)“e,” the emissions unit must: technology to meet current-day BACT/LAER. For any

(1) For PSD-subject emissions units, obtain a new majoremissionsunit that automatically qualifies as a clean unit un-
NSR permit issued through the applicable PSD program ander paragraphs 33.6(3)“c” and “d” or requalifies by imple-
meet all the criteria in paragraph 33.6(3)"e.” menting newcontrol technology to meet current-day BACT/

(2) For emissions units in nonattainment areas, obtain 4 AER under paragraph 33.6(3)"e,” the clean unit designa-
new major NSR permit issued through the applicable nonattion expires ten years after the effective date, or the date the
tainment major NSR program and meet all of the criteria inequipment went into service, whichever is earlier; or it ex-

paragraph 33.6(3)“e.” pires at any time the owner or operator fails to comply with
b. The clean unit designation applies individually for the provisions for maintaining the clean unit designation in
each pollutant emitted by the emissions unit. subrule 33.6(7).

c. Permitting requirement. The emissions unit must b. Emissionsunits that requalifyor the clean unit desig-
have received a major NSR permit within the past ten yearsnation using an existing control technology. For any emis-
The owner or operator must maintain and be able to provideions unit that requalifies as a clean unit under paragraph
information that would demonstrate that this permitting re- 33.6(3)"“e” using an existing control technology, the clean
guirement is met. unit designation expires ten years after the effective date; or it

d. Qualifying air pollution control technologies. Air expires any time the owner or operator fails to comply with
pollutantemissions from the emissions unit must be reducedhe provisions for maintaining the clean unit designation in
throughthe use of air pollution control technologyhich in- subrule 33.6(7).
cludes “pollution prevention,” as defined under rule 567—  33.6(6) Required Title V permit content for a clean unit.
33.2(455B) omwork practices, that meets both of the follow- After the effective date of the clean unit designation, and in
ing requirements in subparagraphs 33.6(3)“d"(1) and (2). accordancevith the provisions of the applicable Title V per-

(1) The control technology achieves the BACT/LAER mit program under rules 567—22.100(455B) through 567—
level ofemissions reductions dstermined through issuance 22.116(455B)put no later than when the Title V permit is re-
of a major NSR permit within the past ten years. However,newed, the Title V permit for the major stationary source
the emissions unit is not eligible for the clean unit designa-must include the following terms and conditions in para-
tion if the BACT/LAER determination resulted in no re- graphs 33.6(6)“a” through “f” for a clean unit.
quirement taeduce emissions below the level of a standard, a. A statement indicating that the emissions unit quali-
uncontrolled, new emissions unit of the same type. fies as a clean unit and identifying the pollutant(s) for which

(2) The owner or operator made an investment to installthis clean unit designation applies.
the control technology. For the purpose of this determina- b. The effective date dhe clean unit designation. If this
tion, an investment includes expenses to research the aplate is noknown when the clean unit designation is initially
plication of apollution prevention technique to the emissions recorded in the Title V permit, e,dpecause the air pollution
unit or expenses to appdypollution prevention technique to control technology is not yet in service, the permit must de-
an emissions unit. scribe the event that will determine the effective date, e.g.,

e. Requalifying for the clean unit designation. The the date the control technology is placed into service. Once
emissions unit musibtain a new major NSR permit that re- the effective date is determined, the owner or operator must
quires compliance with the current-day BACT/LAER, and notify the department of the exact date. This specific effec-

tive date must be added to the source’s Title V permit at the
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first opportunity, such as at the time of a modification, revi- level thatqualified the unit as a clean unit, then the owner or
sion,reopening, or renewal of the Title V permit for any rea- operatormay generate eredit for the diference between the
son, whichever comes first, but in no case later than the nexevel thatqualified the unit as a clean unit and the new emis-
renewal. sions limitation if such reductions are surplus, quantifiable,
c. The expiration date of the clean unit designation. Ifand permanent. For purposes of generating offsets, the re-
this date is not knowwhen the clean unit designationing ductions nuist also be federally enforceableor purposes of
tially recorded into the Title V permit, e.g., because the airdetermining creditable net emissions increases and de-
pollution control technology is not yet in service, then the creasesthe reductions must alde enforceable as a practical
permitmust describe the event that will determine the expira-matter.
tion date, e.g., the date the control technology is placed into 33.6(9) Effect ofredesignation on the clean unit designa-
service.Once the expiration date is determined, the owner ottion. The clean unit designation of an emissions unit is not
operator must notify the department of the exact date. Thaffected by redesignation tife attainment status of the area
expiration date must be added to the source’s Title V permiin which it is located. That is, if a clean unit is located in an
at the first opportunity, such as at the time of a modification,attainment area and the area is redesignated to nonattain-
revision, reopening, or renewal of the Title V permit for any ment,its clean unit designation is nofedted. Similarly, re-
reason, whichever comes first, but in no case later than thdesignatiorfrom nonattainment to attainment does néctf
next renewal. the clean unit designation. Howeyigian existing clean unit
d. All emissions limitations and work practice require- designation expires, it must requalify under the requirements
ments adopted in conjunction with BACT/LAER, and any that are currently applicable in the area.
physical or operational characteristics that formed the basi
for the BACT/LAER determination, e.g., possibly the emis-
sions unit’s capacity or throughput.

%67—33.7(4558) Clean unit provisions for emissions
unitsthat achieve an emissions limitation comparableto

e. Monitoring, record-keeping, and reporting require- BACT/LAER. The plan shall provide an owner or operator.
ments as necessary to demonstrate that the emissions ufjf @ major stationary source the option of using the clean unit
continues to meet the criteria for maintaining the clean unitcSt 10 détermine whether emissions increases at a clean unit
designation. (See subrule 33.6(7).) are part of a project that is a major modification according to

; ! , ; the provisions in this rule.
f. Terms reflecting the owner’s or operator’s duties to T - .
maintain the clean unit designation as presented in subrule 33:7(1) Applicability. The provisions of this rule apply to

o émissionaunits which do not qualify as clean units under rule
33'3%(2) and the c.orllsequ]Jenlces of fallljlng_to do so. . 567—33.6(455B), but which are achieving a level of emis-
fain the Gean unit designation, the owner or aperator musfIoNS controbomparable fo BACT/LAERas determined by
confor toall th reirctons sieh paragrapnga.o(7ya” i1, opanent n accordance if e e, Except 2o spect

rough “c.”This subrule applies independently to each pol- ' ~>" : : ;

lutantfor which the emissions unit has the clean unit designa—unlt test are applllzcable to both tfhe IP 85%721nd3307n2t5tgg1m§]nt
tion. That is, failing to conform to the restrictions for one ?rea 'PéoA%$T_,SA'ER9r rp])ulrlposes %Ar\%'?' LA_ER’; f( ), the
pollutant affects the clean unit designation only for that pol- €M ' PSh S .,ft‘. meand A dord ¥ OLPILIH_
lutant. poses 0 permitting and standards and shall mean

a. The clean unit must comply with the emissions limita- LAER? for purposes of nonattainment area permitting and

tion(s) and work practice requirements adopted in conjunc-Standards'

tion with the BACT/LAER that is recorded in the major NSR 33'7'(3) Gen.eratl fprovirs]jorqlstrl:or clean units. tor bedi
permit and subsequently reflected in the Title V permit. a. ANy project for which the owner or operator begins
(1) The owner or operator may not make a physicaIaCtual construction after the effective date of the clean unit

change in or change in the method of operation of the clea gs%ggatlond, basf detﬁrmlned In a(ljccordan((j:e with sdu_brule
unit that causes the emissions unit to function in a manne 'd( ), an o egreltseg(a?xglratl_(l)lnb ate, a_?j etgrmwe In ac-
that isinconsistent with the physical or operational character-°" adncemt ?\” rule 33.7(6), wi econIS| ered to have oc-
istics that formed the basis for the BACT/LAER determina- CUf"ed while the emissions unit was a clean unit.

tion, e.g., possibly the emissions unit's capacity or through-, P: If @ project ata clean unit does not cause the need for a
put. change in themissions limitations or work practice require-

2) The clean unit mav not emit above a level that hasMeNts in the permit for the unit that have been determined,
be(en) offset (nonattainme%l]t area projects only). pursuant to subrule 33.7(4), to be comparable to BACT/

b. _The clean unit must comply with any terms and condi- ot GTTRE PRAEC LRl POV Sy o Y VTR B R
tions in the Title V permit related to the clean unit designa- g

tion that the emissions unit's control technology achieves a level
c. The clean unit must continue to control emissions us-2f €missions control comparable to BACT/LAER, as speci-

ing the specific air pollution control technology that was thefied in paragraph 33.7(8)"d,” the emissions unit remains a

basis for the clean unit designation. If the emissions unit Orclean unit.

; ; .~ C. Ifaproject causes the need for a change in the emis-
ggﬂtreonldtgchnology is replaced, then the clean unit des"gnasionslimitations or work practice requirements in the permit

33.6(8) Offsets and netting at clean units Emissionsfor the unit that have been determined, pursuant to subrule

changeshat occur at a clean unit must not be included in cal-?’?"7|(c;1)’|to be con;]pa_rablle to BACT/LAlEF\;]or if the proleﬁt
culating a significant net emissions increase, i.e., must not b ould alter any physical or operational characteristics t-?t
used in &netting analysis,” or be usédr gene'ratin’g)ffsets ormed the basis for determining that the emissions unit’s

: : trol technology achieves a level of emissions control
in nonattainment areasnless such use occurs before the ef- €01 o >
fective date of the clean unit designation, or after the Clea:éomparable to BACT/LAER, as specified in paragraph

: : ; e i : 3.7(8)"d,” then theemissions unit loses its designation as a
unit designation expires; or unless the emissions unit reduce’ 2 : . e
emissions below the level that qualified the unit as a clea lean unit upon issuance of the necessary permit revisions,

unless the unit requalifies as a clean unit pursuant to para-

unit. However, if the clean unit reduces emissions below the
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graph 33.7(3)“d.” If the owner or operator begins actual d. Requalifying as alean unit. The emissions unit must
construction on the project without first applying to revise obtain a new permit, pursuant to requirements in subrules
the emissions unit’s permit, the clean unit designation end$83.7(7) and 33.7(8), that demonstrates that the emissions
immediately prior to the time when actual construction be-unit’s control technology is achieving a level of emissions
gins. control comparable to current-day BACT/LAER, and the
d. A project that causes an emissions unit to lose its desemissions unit must meet the requirements in subparagraph
ignation as &lean unit is subject to the following applicabili- 33.7(3)“a’(1) and paragraph 33.7(3)"b.”
ty requirements, as if the emissions unit is not a clean unit:  33.7(4) Demonstrating control effectiveness comparable
(1) Paragraph83.3(2)“c” through “f” and 33.3(2)*h” for ~ to BACT/LAER. The owner or operator may demonstrate

PSD projects; or that the emissions unit's control technology is comparable
(2) Paragraph83.4(2)“a” through “d” and 33.4(2)"f" for to BACT/LAER for purposes of paragraph 33.7(3)"a”
nonattainment area projects. according to either paragraph 33.7(4)“a” or “b.” Paragraph

33.7(3) Qualifying or requalifying to use the clean unit 33.7(4)“c” specifies the time for making this comparison.
applicabilitytest. An emissions unit qualifies as a clean unit a. Comparison tprevious BACT and LAER determina-
when the unit meets the criteria in paragraphs 33.7(3)“a"tions. The Administrator maintains an on-line data base of
through“c.” After the original clean unit designation expires previous determinations of RACT, as defined in 40 CFR
in accordance with subrule 33.7(6) or is lost pursuant to para51.100, as amended through April 9, 1998, BACT, and
graph 33.7(2)“c,” such emissions unit may requalify as aLAER in the RACT/BACT/LAER Clearinghouse (RBLC).
clean unit either under paragraph 33.7(3)“d” or under theThe emissions unit’s control technology is presumed to be
clean unit provisions rule 567—33.6(455B). To requalify comparable tBACT/LAER if it achieves an emissions limi-
as a clean unit under paragraph 33.7(3)“d,” the emissiongation that is equal to or better than the average of the emis-
unit must obtain a new permit issued in accordance with subsions limitations achieved by all the sources for which a
rules 33.7(7) and 33.7(8) and meet all the criteria in paraBACT/LAER determination has been made within the pre-
graph 33.7(3)"d."The department will make a separate clean ceding five years and entered into the RBLC, and for PSD-
unit designation for each pollutant emitted by the emissionssubject emissions units only, is technically feasible to apply
unit for which the emissions unit qualifies as a clean unit. the BACT/LAER control technology to the emissions unit.

a. Qualifying air pollution control technologies. Air The department shall also compare this presumption to any
pollutantemissions from the emissions unit must be reducedadditionalBACT/LAER determinations of which it is aware
throughthe use of air pollution control technologyhich in- and shall consider any information on achieved-in-practice
cludes “pollution prevention,” as defined under rule 567— pollution control technologies provided during the public
33.2(455B) or work practicethat meets both the following comment period, to determine whether any presumptive de-
requirements. termination that the control technology is comparable to

(1) The owner or operator has demonstrated that the emiBACT/LAER is correct.
sions unit's control technology is comparable to BACT/ b. The substantially-as-effective test. The owner or op-
LAER according to the requirements of subrule 33.7(4).erator may demonstrate that the emissions unit's control
However, the emissions unitist eligible for the clean unit  technology is substantially as effective as BACT/LAER. In
designation ifts emissions are not reduced below the level of addition, any other person may present evidence related to
a standard, uncontrolled emissions unit of the same type, e.gwhether the cdmol technology is substantialds effective as
if the BACT/LAER determinations to which it is compared BACT/LAER during the public participation process re-
haveresulted in a determination that no control measures arguiredunder subrule 33.7(7). The department shall consider
required. suchevidence on a case-by-case basis and determine whether

(2) The owner or operator made an investment to instalithe emissions unit’s air pollution control technology is sub-
the control technology. For the purpose of this determina-stantially as effective as BACT/LAER.
tion, an investment includes expenses to research the ap- c. Time of comparison.
plication of apollution prevention technique to the emissions (1) Emissions units with control technologies that are
unit or toretool the unit to apply a pollution prevention tech- installedbefore the déctive date oSIP requirementsnple-
nique. menting rule 567—33.7(455B). The owner or operator of an

b. Impact of emissions from the unit. The departmentemissions unit whose control technology is installed before
shall determine that the allowable emissions from the emisthe effective date of SIP requirements implementing rule
sions unit will not cause or contribute to a violation of any 567—33.7(455B) shall, at the option of the owner or opera-
national ambient air quality standard or PSD increment, ortor, either demonstrate that the emissions limitation achieved
adverselyimpact an air quality-related value, such as visibili- by the emissions unit’s control technology is comparable to
ty, that has been identified for a federal Class | area by a fedthe BACT/LAER requirements that applied at the time the
eral land manager and for which information is available tocontrol technology was installed or demonstrate that the
the general public. emissiondimitation achieved by the emissions unit's control

c. Date ofinstallation. An emissions unit may qualify as technology is comparable to current-day BACT/LAER re-
a clean unit even if the control technology on which the cleamuirements.The expiration date of the clean unit designation
unit designation is based was installed before the effectiveas specified in subrule 33.7(6) will depend on which option
date of SIP requirements to implement the requirements ofhe owner or operator uses.
this rule. However, for such emissions units, the owner or (2) Emissions units with control technologies that are
operatomust apply for the clean unit designation within two installed after the effective date of SIP requirements imple-
years after the SIP requirements become effective. Fomentingrule 567—33.7(455B). The owner or operator shall
technologiesnstalled after the SIP requirements become ef-demonstrate that the emissions limitation achieved by the
fective, the owner or operator must apply for the clean unitemissionaunit’s control technology is comparable to current-
designation at the time the control technology is installed. day BACT/LAER requirements.
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33.7(5) Effective date of the clean unit designatidine achieve an emissions limitation comparable to BACT/
effective date of an emissions unit’s clean unit designation AER, and any physical or operational characteristics that
i.e.,the date on which the owner or operator may begin to uséormed the basis for determining that the emissions unit's
the clean unit test to determine whether a project involvingcontrol technology achieves a level of emissions control
the emissions unit is a major modification, is the date oncomparable to BACT/LAER, e.g., possibly the emissions
which the permit required kgubrule 33.7(7) is issued or the unit's capacity or throughput.
date on which the emissions unit’s air pollution control e. Monitoring, record-keeping, and reporting require-
technology is placed into service, whichever is later. ments as necessary to demonstrate that the emissions unit

33.7(6) Expiration of clean unit designation. If the owner continues to meet the criteria for maintaining its clean unit
or operator demonstrates that the emissions limitationdesignation. (See subrule 37.7(9).)
achieved by the emissions unit's control technology is com- f. Terms reflecting the owner or operator’s duties to
parable to the BACT/LAER requiremerite&t applied at the  maintain the clean unit designation as presented in subrule
time thecontrol technology was installed, then the clean unit33.7(9) and the consequences of failing to do so.
designation expires ten years from the date that the control 33.7(9) Maintaining the clean unit designation. To main-
technology was installed. For all other emissions units, theain the clean unit designation, the owner or operator must
clean unit designation expires ten years from the effectiveconform toall the restrictions listeth paragraph83.7(9)“a”
date ofthe clean unit designation, as determined according tdhrough “e.”This subrule applies independently to each pol-
subrule 33.7(5). In addition, for all emissions units, the cleanutantfor which the department has designated the emissions
unit designation expires any time the owner or operator failsunit as eclean unit. That is, failing to conform to the restric-
to comply with the provisions for maintaining the clean unit tions for one pollutaraffectsthe clean unit designation only
designation in subrule 33.7(9). for that pollutant.

33.7(7) Procedures for designating emissions units as a. The clean unit must comply with the emissions limita-
clean units. The department shall designate an emissionson(s)and work practice requirements adopted to ensure that
unit aclean unit only by issuing a permit through a permitting the control technology continues to achieve emissions con-
program that has been approved by the Administrator, introl comparable to BACT/LAER.
cludingrequirements for public notice of the proposed clean b. The owner or operator may not make a physical
unit designation and opportunity for public comment. Suchchange in or change in the method of operation of the clean
permit must also meet the requirements in subrule 33.7(8).unit that causes the emissions unit to function in a manner

33.7(8) Required permit content. The permit required by that isinconsistent with the physical or operational character-
subrule 33.7(7) shall include the terms and conditions setsticsthat formed the basis for the determination that the con-
forth in paragraphs 33.7(8)“a” through “f.” Such terms and trol technology is achieving a level of emissions control that
conditions shall be incorporated into the major stationaryis comparable to BACT/LAER, e.g., possibly the emissions
source’s Title V permit in accordance with the provisions of unit's capacity or throughput.

the applicable Title V permit program under rules 567— c. The clean unit may not emit above a level that has
22.100(455BYhrough 567—2216(455B), but no later than  been offset in a nonattainment area.
when the Title V permit is renewed. d. The clean unit must comply with any terms and condi-

a. A statement indicating that the emissions unit quali-tions in the Title V permit related to the clean unit designa-
fies as a clean unit and identifying the pollutant(s) for which tion.
the clean unit designation applies. e. The clean unit must continue to control emissions us-

b. The effective date dfie clean unit designation. If this ing the specific air pollution control technology that was the
date is not known when the department issues the permitasis for the clean unit designation. If the emissions unit or
e.g.,because thair pollution control technology is not yetin control technology is replaced, then the clean unit designa-
service, then thpermit must describe the event that will de- tion ends.
terminethe efective date (e.g., the date the control technolo- 33.7(10) Offsets and netting at clean units. Emissions
gy is placed into service). Ontee effectivedate is known, changeshat occur at a clean unit must not be included in cal-
then the owner or operator must notify the department of theulating a significant net emissions increase, i.e., must not be
exact date. This specific effective date must be added to thased in &netting analysis,” or be usddr generatingffsets
source’s Title Vpermit at the first opportunity, such as at the in nonattainment areasnless such use occurs before the ef-
time ofa modification, revision, reopening, or renewal of the fective date of SIP requirements adopted to implement rule
Title V permit for any reason, whichever comes first, but in 567—33.7(455BYr after the clean unit designation expires;
no case later than the next renewal. or unless the emissions urgduces emissions beldhe lev-

c. The expiration date of the clean unit designation. If el that qualified the unit as a clean unit. However, if the clean
thisdate is not known when the department issues the permitinit reducegmissions below the level that qualified the unit
e.g.,because thair pollution control technology is not yetin as a clean unit, then the owner or operator may generate a
service, then thpermit must describe the event that will de- credit for the difference between the level that qualified the
terminethe expiration date, e.g., the date the control technol-unit as a clean unit and the emissions unit's new emissions
ogy is placed into service. Once the expiration date is knownlimitation if such reductions are surplus, quantifiable, and
then the owneor operator must notify the department of the permanent. For purposes of generating offsets, the reduc-
exactdate. The expiration date must be added to the sourceonsmust also be federally enforceable. For purposes of de-
Title V permit at the first opportunitguch as at the time of a termining creditable net emissions increases and decreases,
modification, revision, reopening, or renewal of the Title V the reductions must also be enforceable as a practical matter.
permit for any reason, whichever comes first, but in no case 33.7(11) Effect of redesignation on the clean unit designa-
later than the next renewal. tion. The clean unit designation of an emissions unit is not

d. All emissions limitations and work practice require- affected byredesignation of the attainment designation of the
mentsadopted in conjunction with emissions limitations nec- area inwhich it is located. That is, if a clean unit is located in
essary to ensure that the control technology continues tan attainment area and the area is redesignated to be in nonat-



1116 NOTICES IAB 2/16/05

ENVIRONMENTAL PROTECTION COMMISSION[567](cont’d)

tainment,its clean unit designationiimt afected. Similarly,  quality analysis required by paragraphs 33.8(2)“a” and “b,”
redesignation from nonattainmentattainment does not af- as submitted in the notice or permit application; and (3) in
fect the clean unit designation. However, if a clean unit'ssuch a ways to minimize, within the physical configuration
designation expires or is lost pursuant to paragraphand operational standards usually associated with the emis-
33.6(2)“c” or 33.7(2)“c,” the unit must requalify under the sionscontrol device or strategy, emissions of collateral pollu-
requirements that are currently applicable. tants.

567—33.8(4558) Procedural requirementsfor pollution g. Demonstration that the PCP will not have an adverse

; , . . air quality impact, e.g., modeling, screening level modeling
control project (PCP) exclusion. This rule provides that a iesults, or atatement that the collateral emissions increase is

major stationary source that undertakes a pollution control, oy, qeq withinthe parameters usedtime most recent mod-
project(PCP) at an existing emissions unit shall be exclude ling exacise, in accordance with paragraph 33.8(2)*b.” An

from the definitions of a major modification, provided that _;/ quality impact analysis is not required for any poliutant

the conditions in this rule are met. Except as otherwise spec ; i (e P ;
fied, the PCP exclusion procedures are the anmf@éSD and 'ﬁggh}/t\/lcl)lfrlﬁteea%(jeégnce a significant emissions increase as a

nogg%ainmeéltfarea requirements. tor bedi wal .. 33:8(4) Notice process for listed projects. For projects
.8(1) Before an owner or operator begins actual jisteq ynder the “pollution control project” definition in rule

construction of a PCP, the owner or operator must submit &657_33.2(455B), the owner or operator may begin actual

notice to the department if the project is listed under theq i ctiorof the project immediately after notice is sent to
definition of “pollution control project” in rule 567—

- - ; - . the department. The owner or operator shall respond to any
33.2(455B), or if the project is not listed in rule 567— o4 ests hyhe department for additional information that the
33.2(455B) then the owner or operator must submit a permit yonariment determines is necessary to evalbetsuiability
application anabtain approval from the department consis-

; ; : f the project for the PCP exclusion.
tentl with thR? reqtéllreme?ts r']n ,["?]Ubrtwe 33.8(5) to use F[he PCb|9 33.8(5) Permit process for unlisted projects. Before an
exciusion. ~egardiess ol Wnether the owner or Operalor Sub-x,yner or operator may begin actual construction of a PCP
mits a notice or a permit application, the project must mee

. . ; project that is not listed under the definition of “pollution
the requirements in subrule 33.8(2), and the notice or permitq o) hroject” in rule 567—33.2(455B), the project must be
application must contain the information required in subrule !

33.8(3) approved by thdepartment and recorded in a SIP-approved

. . . permit or Title V permit. The department shall provide the
me3e3t.?§12e) ré(?gigr?’{g(r:]ismi?]‘tprglrlggr%glgge3z.c8lz2()e‘?(§’lliisrllc()jln“kr)T.IHStpUb“C with notice of the proposed approval, with access to

Envi tally beneficial vsis Th ; the environmentally beneficial analysis and the air quality
a. Environmentally beneficial analysis. 1Nheé environ- ana\ysis and provide at least a 30-day period for the public
mental benefit from the emissions reductions of pollutantsﬁnd the Administrator to submit comments. Before taking fi-
regulated under the Act must outweigh the environmental, "3 ction on the permit, the department shall address all ma-
detriment of emissions increases in pollutants regulated Unggrial comments received by the end of the comment period.
der the Act. A statement that a technology listed under the ™33 gg) " Operational requirements. Upon installation of
definition of “pollution control project” in rule 567—

33.2(455B) ideing used shall be presumed to satisfy this re-mgnﬁsc E;c tgaergg\;\/rg%rhgr;g?? %r(%t)?;mﬂfégghm%yﬂw'th the require-
quirement. ) :

b A i sis. Th . : f thew & Generatiuty. The owner or operator must operate the
. Alr quality analysis. The emissions increases from tepcp (1) in a manner that is consistent with proper industry
project mushot cause or contribute to a violation of any na-

" > ¢ ; . and engineering practices; (2) in a manner that is consistent
tional ambient air quality standard or PSD increment andy i, the environmentally beneficial analysis and air quality

must not adversely impact an air quality-related value, Such, o\ is required by paragraphs 33.8(2)“a” and “b,” as sub-
as visibility, thathas been identified for a federal Class | areamitteyd inthg notice gr%ern%]it aE)ppIicafio(r1 Zequired by’ subrule

by a federal land manager and for which information is avail—33_8(3). and (3) in such a way as to minimize, within the

able to the general public. physical configuration andperational standardsually as-

_ 33.8(3) Content of notice or permit application. Inthe no- ¢oriateq with the emissions control device or strategy, emis-
tice orpermit application sent to the department, the owner or,

! o , g sions of collateral pollutants.
operator must include, at a minimum, the information listed™ ™ Racord keepingThe owner or operator must main-
in paragraphs 33.8(3)“a” through “g.” :

~d i t th et tain copies on site of the environmentally beneficial analysis,
a. escription ol the project. the air quality impacts analysis, and monitoring and other

b. The potential emissions increases and decreases Qmissions records to prove that the PCP is operated consis-
any pollutant regulated under the Act.

c. The projected emissions increases and decreases t font with the general duty requirements in paragraph

will result from the project, using the methodology in subrule §'8(6) a.

) . c. Permit requirements. The owner or operator must
33.3(2) (for PSD-subject projects) or subrule 33.4(2) (for ;ompyy with anfprovisions in the SIP-approvgd permit or
projects in nonattainment areas).

. - . Title V permit related to use and approval of the PCP exclu-
d. A copy of the environmentally beneficial analysis re- g,
quwedpk\);(/j para@g{_aph :;’3-8(2.1 a d d keebi 4 d- Generatiof emissions reduction credits. Emissions
Ile'th estﬁ”% 'Of[‘ Ob monldorlng and recor b eep{ngd, and requctionscreated by a PCP shall not be included in calculat-
all other methods, to be used on an ongoing basis 10 deMoliq 5 significant net emissions increase, or be used for gener-
stratethat the project is environmentally beneficial. Methods g g offsets in nonattainment areas, unless the emissions
ggolu(l)c(i) Z%E'gﬁ'ﬁ']em t?] nggg:t tg% rflqugrggnts in rules 567—ynit further reduces emissions after qualifying for the PCP
: AE t'f)' tr.OUch Cthe or t( i b). desianed and €XClusion, e.gtaking an operational restriction gre hours
- A certilication that the project will beé designeéd and ot gneration. The owner or operator may generate a credit for

operated1) in a manner that is consistent with proper indus- o ifference between the level of reduction which was used
try and engineering practices; (2) in a manner that is consisg, galify for the PCP exclusion and the new emissions limi-

tent with the environmentally beneficial analysis and air i5ti0n if such reductions are surplus, quantifiable, and per-
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manent. For purposes of generating offsets, the reductionthat is part of the PAL major modification becomes opera-
must also be federally enforceable. For purposes of detertional and begins to emit the PAL pollutant.

mining creditable net emissioimcreases and decreases, the g. “PAL effective period” means the period beginning
reductions must also be enforceable as a practical matter. with the PAL effective date and ending ten years later.

. C oo h. “PAL major modification” means, notwithstanding
567/—33.9(455B) ~ Plantwide applicability limitations the definitions for “major modification” and “net emissions
(PALS). This rule provides an existing major source the op-jncrease” in subrule 33.3(1) (for PSD-subject sources) and
tion of establishing a plantwide applicability limitation (PAL) subrule 33.4(1) (for sources in a nonattainment area), any
on emissions, provided the conditions in this rule are met. Ex; hysical ch'ange in or change in the method of operatién of
cept as otherwise specified, the PAL requirements apply tGne paL source that causes it to emit the PAL pollutant at a
both PSD programs amstlandards and to nonattainmarga level equal to or greater than the PAL.
programs and standards. = For purposes of rule S67—"" “pa| permit” means the major NSR permit, the mi-
Ei‘ég?f’B)’ theerm B,fA(P:g/[I)_AER .?tha” meé;mtBAaC'I;jor 4nor NSR permit, the state voluntary operating permit, any

Or purposes o permitting and standards andqpep operating permit under a program approved into the

shall mean “LAER” for purposes of nonattainment area per-g\p” o thefitle V permit issued by the department that estab-
mitting and standards. The term “PAL” shall mean “actuals;;shas a PAL for a major stationary source

PAL" throughout this rule. P ,, -
o . “PAL pollutant” means the pollutant for which a PAL
33.9(1) Definitions. For purposes of rule 567— ¢ Jestablishgd at a major stationzfry source.

33.9(455B), the terms in paragraphs 33.9(1)"a" through *k” k. *“Significant emissions unit” means an emissions unit

sh(tall(ljh?veéhe tmheanirt])g glgive_tn iﬂ tm? sub{rl:le. When a term iy, ¢ emits or has the potential to emit a PAL pollutant in an
nol 596'7”8 3':? 5 ASSESS% rule, | tﬁ E}A tave € meaning given Ny mountthat is equal to or greater than the significant level for
rule —33.2( ) or in the Act. that pollutant, as found in paragraph 33.3(1)“e” (for PSD-

a. “Actuals PAL” for a major stationary source means a.‘subject sources), paragraph 33.4(1)fet sources in a non-

PAL based on the “baseline actual emissions,” as defined iy inment area), or in the Act, whichever is lower, but less

rule 567—33.2(455B), ddll “emissions units,” as defined in ; ; wn g
rule 567—33.2(455B), at the source that emit or have the poﬁsﬂ‘(‘;‘r?;hfnﬁ&“gg rgetﬁrz]ié(\;v?nulgatagglrl%ahg?ﬂ g'(tf;?dz_i,, major emis

tential to emit the PAL pollutant. 33.9(2) Applicability.

b. “Allowable emissions” means “allowable emissions,”
' : > a. The department may approve the use of a PAL for any
as defined in rule 567—33.2(455B), except as that definition ;i ; : ; fe
is modified according to subparagraphs 33.9(1)“b"(1) and?nxe":’]tg?rﬂﬁgriﬁzt_'onamource if the RL meets the require

(2). o o . b. The department shall not allow a PAL for VOC or
(1) The allowable emissions for any emissions unit shally g tor any major stationary source located in an extreme
be calculated considering any emissions limitations that areozoxne nonattainment area

enforceable as a practical matter on the emissions unit's po- c. Any physical change in or change in the method of op-

ten(tzl?l,;?]eenrqrﬁ'ssions unit's potential to emit shall be deter- eration of a major stationary source that maintains its total
mined using the definition of “potential to emit” in rule sourcewide emissions below the PAL level, meets the re-
567—33.2(455B)except that the words “or enforceable as a qw(rle)mlg rggtlg mgjcr)gﬁyo%?f?cgg?np}frs thwgtf;)'&hLengﬁttgﬁ{_rn It
g[)?gt,lycal matter” should be added after “federally enforce- (2) Doesnot have to be approved through the SIP's major
c. “Small emissions unit” means an emissions unit thatNSR program for PSD or nonattainment areas; and
: (3) Is not subject to the provisions in paragraph

emits or has the potential to emit a PAL pollutant in an 33.3(18)"b" B o "
o ) or 33.4(4)"b,”which are restrictions on relaxing
amount less thatme significant level fothat PAL pollutant, enforceable emissions limitations that the major stationary

as found in paragraph 33.3(1)"e” (for PSD-subject sources) : P ;
paragraph 33.4(1)“e” (for sources in a nonattainment area),sogrcaéiﬁgs(t) av?;g ap%;%%?g% of tr&%g;arqor Nsﬁt?pgrr%%ggh
or in the Act, whichever is lower. 33.9(2)“c”(3), a major stationary source shall continue to

d. “Major emissions unit” means: h : :
S ; ) . comply with all applicable federal or state requirements,
(1) Any emissions unit that emits or has the potential ©Oemissions limitations, and work practice requirements that

emit 100tons per year or more of the PAL pollutant in an at- were established prior to the effective date of the PAL.

tainment area; or . L . s
(2) Any emissions unit that emits o has he potental to, 256, FETLoBRIcaton iquiements B bt o per

emitthe PALpollutant in an amount that is equal to or greater . : hall submit the followina inf

than the major source threshold for the PAL pollutant as defmajor stationary source shall submit the following informa-

fined bythe Act for nonattainment areas. For example, in ac-tlog to;\hl?sggpglrltrenrﬁggga gﬁﬂirt(;vgtl.the source desianated as

cordance with the definition of “major stationary Source” in gay sjgnificant or major basegh their potential to er’%it In

Section182(c) of the Act, an emissionsit wouldbe a major addition, the owner or operator of the source shall indicate

emissions unit for VOC if the emissions unit is located in a\which, if any, applicabléederal or state requirements, emis-
serious ozone nonattainment area iaedits or has the po- sions limitations, or work practices apply to each unit
tential to emit 50 or more tons of VOC per year. b. Calculations of the baseline actual emissions, with

e. “Plantwideapplicability limitation,” or “PAL" means - . : P
an emissions limitation expressed in tons per year, for a pol_supportlng documentation. Baselaetual emissions are to

. . . include emissions associated not only with operation of the
lutant at a major stationary source that is enforceable as g o ; :
practical matter and established sourcewide, in accordanc nit, but also emissions associated with startup, shutdown,

with this rule nd malfunction. _ .
f. “PAL effective date” generally means the date of is- c. The calculation procedures that the major stationary

suance of the PAL permit. However, the PAL effective date-sgriacegwggn? rd%pggrg[onrqg;(%ﬁlosgﬁﬁgs?gﬁg r;a\:wednam?urjg(l)gmis-
for an increased PAL is the date on which any emissions uni\I 9 sy y
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sionsbased on a 12-month rolling total for eacbnth as re-  od may be used for each different PAL pollutant. Emissions
quired by paragraph 33.9(13)"a.” associated with units that were permanently shut down after
33.9(4) General requirements for establishing PALSs. this 24-monttperiod must be subtracted from the PAL level.
a. The department may allow a PAL at a major stationaryThe department shall specify in the PAL permit a reduced
source, provided that, at a minimum, the requirements in subPAL level(s) (in tons/yr) that will become effective on the fu-
paragraphs 33.9(4)“a”(1) through (7) are met. turecompliance date(s) of any applicable federal or state reg-
(1) The PAL shall impose an annual emissions limitation ulatory requirement(s) for which the department is aware
in tons per year that is enforceable as a practical matter for thgrior to issuance of the PAL permit. For instance, if the
entire major stationary source. For each month during thesource owner or operator will be required to reduce emis-
PAL effective period after the first 12 months of establishing sionsfrom industrial boilers in half, e.g., from baseline emis-
a PAL, the major stationary source owner or operator shalkions of 60 ppm NQto a new rule limit of 30 ppm, then the
show thathe sum of the monthly emissions from eaatis- permitshall contain a future effectiRAL level that is equal
sions unit under the PAL for the previous 12 consecutiveto the current PAL level reduced by half of the original base-
months is less than the PAL, a 12-month average, rolledine emissions of such unit(s).
monthly. For each month during the firkt months from the b. For newly constructed units (which do not include
PAL effective date, the major stationary source owner or op-modificationsto existing units) on which actual construction
erator shall show that the sum of the 11 preceding monthljbegan after the 24-month period, in lieu of adding the base-
emissions from the PAL effective date for each emissiondine actual emissions as specified in paragraph 33.9(6)“a,”
unit under the PAL is less than the PAL. the emissions must be added to the PAL level in an amount
(2) The PAL shall be established in a PAL permit that equal to the potential to emit of the units.
meets the public participation requirements in subrule 33.9(7) Contents of the PAL permit. The PAL permit

33.9(5). shall contain, at a minimum, the information in paragraphs
(3) The PAL permit shall contain all the information re- 33.9(7)“a” through “j.”
quired by subrule 33.9(7). a. The PAL pollutant and the applicable sourcewide

(4) The PAL shall include fugitive emissions, to the ex- emissions limitation in tons per year.
tent quantifiable, from all emissions units that emit or have b. The PAL permit effective date and the expiration date
the potential to emit theMR. pollutant at the major stationary of the PAL (i.e., PAL effective period).
source. c. Specification irthe PALpermit that if a majostation-
(5) Each PAL shall regulate emissions of only one pollu- ary source owner or operator applies to renew a PAL in ac-
tant. cordancewith subrule 33.9(10) before tiead of the PAL ef-
(6) Each PAL shall have a PAL effective period of ten fectiveperiod, then the PAL shall not expire at the end of the
years. PAL effective period. It shall remain in effect until a revised
(7) The owner or operator of the major stationary sourcePAL permit is issued by the department.
with a PAL shall comply with the monitoring, record- d. A requirement that emissions calculations for com-
keeping, and reporting requirements provided in subrulepliancepurposes include emissions from startups, shutdowns
33.9(12) through 33.9(14) for each emissions unit under theand malfunctions.
PAL throughout the PAL effective period. e. A requirement that, once the PAL expires, the major
b. At no time during or aftehe PAL efective period are  stationary source is subject to the requirements of subrule
emissionseductions of a PAlpollutant that occur during the  33.9(9).
PAL effective period creditable as decreases for purposes of f. The calculation procedures that the major stationary
offsets under subrule 33.4(3) unless the level of the PAL issource owneor operator shall use to convert the monitoring
reduced byhe amount of such emissions reductions and suctsystem data to monthly emissions and annual emissions
reductions would be creditable in the absence of the PAL. based on 42-month rolling total for each month as required
33.9(5) Public participation requirements for PALs. by paragraph 33.9(13)"a.”
PALs for existing major stationary sources shall be estab- g. A requirement that the major stationary source owner
lished, renewed, or increased, through a procedure that ier operator monitor all emissions units in accordance with
consistent with 40 CFR 851.160, as amended through Authe provisions under subrule 33.9(12).
gustl2, 1996, and 51.161, as amended through November 7, h. A requirement that the records required under subrule
1986. The department shall provide the public with notice 0f33.9(13) beetained on site. Such records may be retained in
the proposed approval of a PAL permit and at least a 30-dagn electronic format.
period for submittal of public comment. Before taking final i. A requirement that the reports required under subrule
action onthe permit, the department shall address all material33.9(14) be submitted by the required deadlines.
comments received by the end of the comment period. j- Any other requirements that the department deems
33.9(6) Setting the ten-year PAL level. necessary to implement and enforce the PAL.
a. Except as provided in paragraph 33.9(6)"b,” the PAL  33.9(8) PAL effective period and reopening of the PAL
level for amajor stationary source shall be established as thegermit.
sum of the “baseline actual emissions,” as defined in rule a. PAL effective period.The departmerghall specify a
567—33.2(455B), of the PAL pollutant for each emissions PAL effective period of ten years.
unit atthe source; plus an amount equal to the applicable sig- b. Reopening of the PAL permit.
nificant level for the PAL pollutant as found in paragraph (1) Duringthe PAL efective period, thelepartment shall
33.3(1)"e” (for PSD-subject sources), paragraph 33.4(1)“e"reopen the PAL permit to:
(for sources in a nonattainment area), dhaAct, whichev- 1. Correct typographical/calculation errors made in set-
er is lower. When establishing tRAL level fora PAL pollu- ting the PAL or to reflect a more accurate determination of
tant, only one consecutive 24-month period must be used temissions used to establish the PAL;
determinghe baseline actuamissions for all existing emis-
sionsunits. However, a diérent consecutive 24-mongieri-
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2. Reduce the PAL the owner or operator of the major e. The major stationary source owner or operator shall
stationary source creates creditable emissions reductions faontinue to comply with any applicable state or federal re-

use as offsets under subrule 33.4(3); or quirements (BACT/LAER, RACT, NSPS, etc.) that may
3. Revise the PAL to reflect an increase in the PAL ashave applied either during the PAL effective period or prior

provided under subrule 33.9(11). to the PAL effective period except for those emissions limi-
(2) The department may reopen the PAL permit to: tations that had been established pursuant to paragraph

1. Reducehe PAL toreflect newly applicable federal re- 33.3(18)“b” (for PSD-subject sources) or paragraph
quirements (for example, NSP8ith compliance dates after 33.4(4)“b” (for sources in a nonattainment area), but were
the PAL effective date; eliminated by the PAL in accordance with the provisions in

2. Reduce the PAL consistent with any other require-subparagraph 33.9(2)“c”(3).
mentthat is enforceable as a practical matter and that the state 33.9(10) Renewal of a PAL.
may impose on the major stationary source; or a. The department shall follow the procedures specified

3. Reduce the PAL if the department determines that dn subrule 33.9(5) in approving any request to renew a PAL
reduction is necessary to avoid causing or contributing to dor a major stationary source and shall provide both the pro-
national ambient air quality standard or PSD incrementposed PAlevel and a written rationale for the proposed PAL
violation, or to avoid causing or contributing to an adverselevel to the public for review and comment. During such
impact on arair quality-related value that has been identified public review, any person may propose a PAL level for the
for a federal Class | area by a federal land manager and fasource for consideration by the department.
which information is available to the general public. b. Applicationdeadline. A major stationary source own-

(3) Except for the permit reopening for the correction of er or operator shall subnattimely applicatiorto the depart-
typographical/calculatiorrrors that do not increase the PAL ment to request renewal of a PAL. A timely application is
level, all reopenings shall be carried out in accordance withone that is submitted at least 6 months prior to, but not earlier
the public participation requirements of subrule 33.9(5).  than 18 months prior to, the date of permit expiration. This

33.9(9) Expiration of aRL. Any PAL that is not renewed deadlinefor application submittal is to ensure that the permit
in accordance with the procedures in 33.9(10) shall expire awvill not expire beforghe permit is renewed. If the owner or
the end of the PAL effective period, and the requirements inoperator ofr major stationary source submits a complete ap-
paragraphs 33.9(9)“a” through “e” shall apply. plication to renew the PAL within this time period, then the

a. Eachemissions unit, or each group of emissions units, PAL shall continue to be effective until the revised permit
that existed under the PAL shall comply with an allowable with the renewed PAL is issued.
emissions limitation under a revised permit established ac- c. ApplicationrequirementsThe application to renew a
cording to the procedures in subparagraphs 33.9(9)“a”(1)PAL permit shall contain the information required in sub-
and (2). paragraphs 33.9(10)“c”(1) through (4).

(1) Within the time frame specified for PAL renewals in (1) The information required in paragraphs 33.9(3)“a”
paragrapt83.9(10)“b,” the major stationary source shall sub- through “c.”
mit a proposed allowable emissions limitation for each emis- (2) A proposed PAL level.
sionsunit, or each group of emissions units, if such a distribu-  (3) The sum of the potential to emit of all emissions units
tion is more appropriate as decided by the department, by disinder the PAL, with supporting documentation.
tributing the PAL allowable emissiorier the major station- (4) Any other information the owner or operator wishes
ary source among each of the emissions units that existed utkhe department to consider in determining the appropriate
der the PAL. If the PAL had not yet been adjusted for an apievel for renewing the PAL.
plicable requirement that became effective during the PAL d. PAL adjustment. In determining whether and how to
effective period, as required under paragraph 33.9(10)"e,"adjustthe AL, the department shall consider the options out-
such distribution shall be made as if the PAL had been adlined in subparagraphs 33.9(10)“d"(1) and (2). However, in
justed. no case may any such adjustment fail to comply with sub-

(2) The department shall decide whether and how theparagraph 33.9(10)“d"(3).

PAL allowable emissions will be distributed and shall issue a (1) If the emissions level calculated in accordance with
revised permit incorporating allowabimits for each emis-  subrule 33.9(6) is equal to or greater than 80 percent of the
sions unit, or each group of emissions units, as the deparfPAL level, the department may renew the PAL at the same
ment determines is appropriate. level without considering the factors set forth in subpara-

b. Each emissions unit(s) shall comply with the allow- graph 33.9(10)“d"(2); or
able emissions limitation on a 12-month rolling basis. The (2) The department may set the PAL at a level that it de-
department may approve the use of monitoring systemsermines to be more representative of the source’s baseline
(source testing, emissions factors, etc.) other than CEMSactualemissions, or that it determines to be appropriate con-
CERMS, PEMS or CPMS to demonstrate compliance withsidering air quality needs, advances in control technology,
the allowable emissions limitation. anticipated economic growth the area, desire to reward or

c. Until the department issues the revised permit incor-encourage the source’s voluntary emissions reductions, or
porating allowable limits for each emissions unit, or eachother factors as specifically identified by the department in
group of emissions units, as required under subparagrapts written rationale.
33.9(9)“a”’(2), the source shall continue to comply with a  (3) Notwithstanding subparagraphs 33.9(10)“d"(1) and
sourcewide, multiunit emissions cap equivalent to the level(2):
of the PAL emissions limitation. 1. If the potential to emit of the major stationary source is

d. Any physical change or change in the method of op-less than the PAL, the department shall adjust the PAL to a
eration athe major stationary source will be subject to major level no greater than the potential to emit of the source; and
NSR requirements for PSD or nonattainment areas if such 2. The department shall napprove a renewe@AL lev-
change meets the definition of “major modification” in sub- el higher than the current PAL level, unless the major station-
rule 33.3(1) or subrule 33.4(1).
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ary source has complied with the provisions of subruleand manipulation. Additionally, the information generated

33.9(11) (increasing a PAL). by such system must meet minimum legal requirements for
e. If the compliance date for a state or federal require-admissibility in a juetial proceeding to enforce the PAL per-

ment that applies to the PAL source occurs during the PALmit.

effective period and if the department has not already ad- (2) The PAL monitoring system must employ one or more

justed for such requirement, the PAL shall be adjusted at thef the four general monitoring approaches meeting the mini-

time of PAL permit renewal or Title V permit renewal, mum requirements set forth in paragraph 33.9(12)“b” and

whichever occurs first. must be approved by the department.
33.9(11) Increasing a PAL durinthe PAL effective peri- (3) Notwithstanding subparagraph 33.9(12)“a’(2), the
od. owner oroperator may also empla alternative monitoring

a. The department may increase a PAL only if the majorapproach that meets the requirements of subparagraph
stationary source complies with the provisions in subpara-33.9(12)“a”(1), if the monitoring approach is approved by
graphs 33.9(11)“a”(1) through (4). the department.

(1) The owner or operator of the major stationary source (4) Failure to use a monitoring system that meets the re-
shall submit a complete application to request an increase iquirements of this subrule renders the PAL invalid.
the PAL for a PAL major modification. Such application b. Minimum performance requirements for approved
shall identify the emissions unit(s) contributing to the in- monitoringapproaches. The following are acceptable gener-
crease in emissions so as to cause the major stationagl monitoring approaches when conducted in accordance
source’s emissions to equal or exceed the PAL. with the minimum requirements in paragraphs 33.9(12)“c”

(2) As part of this application, the major stationary sourcethrough “i.”
owner or operator shalemonstrate that the sum of the base- (1) Massbalancecalculations for activities using coatings
line actual emissions of the small emissions units, plus ther solvents;
sum of the baseline actual emissions of the significant and (2) CEMS;
majoremissions units assuming application of BACT equiv-  (3) CPMS or PEMS; and
alent controls, plus the sum of the allowable emissions of the (4) Emissions factors.
new or modified emissions unit(s), exceeds the PAL. The c¢. Mass balance calculations. An owner or operator us-
level of control that would result from BACT equivalent con- ing mass balance calculations to monitor PAL pollutant
trols on each significant or major emissions unit shall be deemissions from activities using coatings or solvents shall
termined byconducting a new BACT analysis at the time the meet the following requirements:
application is submitted, unless the emissions unit is current- (1) The owner or operator must provide a demonstrated
ly required to comply with a BACT or LAER requirement means of validating the published content of the PAL pollu-
thatwas established within the preceding ten yearsudh a  tant that is contained in or creategall materials used in or
case, the assumed control level for that emissions unit shalit the emissions unit;
be equal tdhe level of BACT or LAER with which that emis- (2) The owner or operator must assume that the emissions
sions unit must currently comply. unit emits all of the PAL pollutant that is contained in or

(3) The owner or operator shall obtain a major NSR per-created byny raw material or fuel used in or at the emissions
mit for all emissions units identified in subparagraph unit, if it cannot otherwise be accounted for in the process;
33.9(11)“a”(1),regardless of the magnitude of the emissionsand
increaseresulting from them, i.e., no significant levels apply.  (3) Wherethe vendor of a material or fuel that is used in or
These emissions units shall comply with any emissions reat the emissions unit publishes a range of pollutant content
quirementsesulting from the major NSR process, for exam- from suchmaterial, the owner or operator must use the high-
ple, BACT/LAER, even though they have also become sub-est value of the range to calculate the PAL pollutant emis-
ject to the PAL or continue to be subject to the PAL. sions unless the department determines there is site-specific

(4) The PAL permit shall require that the increased PAL data ora site-specific monitoring program to support another
level become effective on the day on which any emissionsontent within the range.
unit that is part of the PAL major modification becomes op- d. CEMS. Anowner or operator using CEMS to monitor
erational and begins to emit the PAL pollutant. PAL pollutant emissions shall meet the following require-

b. The department shall calculate the new PAL as thements:
sum of the allowable emissions for each modified or new (1) CEMS must comply with applicable performance
emissionsunit, plus the sum of the baseline actual emissionsspecifications found in 40 CFR Part 60, Appendix B, as
of the significant and major emissions units, assuming ap-amended through January 12, 2004; and
plication of BACT equivalent controls as determined in ac- (2) CEMS must sample, analyze, and record data at least
cordance with subparagraph 33B(a"(2), plus the sum of  every 15 minutes while the emissions unit is operating.
the baseline actual emissions of the small emissions units. e. CPMS or PEMS. An owner or operator using CPMS

c. The PAL permit shall be revised to reflect the in- or PEMS to monitor PAL pollutant emissions shall meet the
creased PAL level in accordance with the public notice re-following requirements:

quirements of subrule 33.9(5). (1) The CPMS or the PEMS must be based on current
33.9(12) Monitoring requirements for PALs. site-specific data demonstrating a correlation between the
a. General requirements. monitored parameter(s) and the PAL pollutant emissions

(1) Each PAL permit must contain enforceable require-across the range of operation of the emissions unit; and
ments for the monitoring system that accurately determines (2) Each CPMS or PEMS must sample, analyze, and re-
plantwide emissions of the PAL pollutant in terms of masscorddata at least every 15 minutesat another less frequent
per unit of time. Any monitoring system authorized for use interval approved by the department, while the emissions
in the PAL permit must be based on sound science and meeiit is operating.
generally acceptable scientific procedures for data quality
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f. Emissions factors. Aawner or operator using emis- (3) All data relied upon, including, but not limited to, any
sions factors to monitor PAL pollutant emissions shall meetquality assurance or quality control data, in calculating the
the following requirements: monthly and annual PAL pollutant emissions.

(1) All emissions factors shall be adjusted, if appropriate, (4) A list of any emissions units modified or added to the
to account for the degree of uncertainty or limitations in themajor stationary source during the preceding 6-month peri-
factors’ development; od.

(2) The emissions unit shall operate within the designated (5) The number, duration, and cause of any deviations or
range of use for the emissions factor, if applicable; and monitoringmalfunctions, other than the time associated with

(3) If technically practicable, the owner or operator of a zero and span calibration checks, and any corrective action
significantemissions unit that relies on an emissions factor totaken.
calculate PAL pollutant emissions shall conduct validation (6) A notification of a shutdown of any monitoring sys-
testing to determine a site-specific emissions factor withintem, whether the shutdown was permanent or temporary, the
six months of PAL permit issuance, unless the departmenteason for the shutdown, the anticipated date that the moni-
determines that testing is not required. toring system will be fully operational or will be replaced

g. A source owner or operator must record and reportwith another monitoring system, and whether the emissions
maximum potential emissions without considering enforce-unit monitored by the monitoring system continued to oper-
able emissions limitations or operational restrictions for anate, and the calculation of the emissions of the pollutant or
emissionanit during any period of time that there is no mon- the number determined by the method included in the permit,
itoring data, unless another method for determining emis-as provided by paragraph 33.9(12)"g.”
sions during such periods is specified in the PAL permit. (7) A signed statement by the responsible official, as de-

h. Notwithstanding the requirements in paragraphsfined by the applicable Title V operating permit program,
33.9(12)“c” through “g,” where an owner or operator of an certifying thetruth, accuracy, and completeness of the infor-
emissions unitannot demonstrate a correlation between themation provided in the report.
monitoredparameter(s) and the PAL pollutant emissions rate b. Deviation report. The major stationary source owner
at all operating points of the emissions unit, the departmenor operator shall promptly submit reports of any deviation
shall, at the time of permit issuance: from orexceedance of thé\P. requirements, including peri-

(1) Establishdefault value(s) for determining compliance ods where no monitoring is available. A report submitted
with the PAL based on the highest potential emissions reapursuant to 567—subrule 22.108(5) shall satisfy this report-
sonably estimated at such operating point(s); or ing requirement. The deviation reports shall be submitted

(2) Determine thabperation of the emissions unit during within the time limits prescribed by the applicable program
operating conditions when there is no correlation betweerimplementing 567—subrule 22.108(5). The reports shall
monitoredparameter(s) and the PAL pollutant emissions is acontain the following information
violation of the PAL. (1) The identification of owner and operator and the per-

i. Revalidation. All data useih establish the PAL pol- mit number;
lutant must be revalidated through performance testing or (2) The PAL requirement from which there was a devi-
otherscientifically valid means approved by the department.ation or that was exceeded;

Such testing must occur at least once every five years after (3) Emissions resulting from the deviation or exceed-
issuance of the PAL. ance; and

33.9(13) Record-keeping requirements. (4) A signed statement by the responsible official, as de-

a. The PAL permit shall require an owner or operator tofined by the applicable Title V operating permit program,
retain a copy of all records necessary to determine comeertifying thetruth, accuracy, and completeness of the infor-
pliancewith any requirement in this rund the RL, includ- mation provided in the report.
ing a determination of each emissions unit's 12-month roll- c¢. Revalidatiorresults. The owner or operator shall sub-
ing total emissions, for five years from the date of such rec-mit to the department the results of any revalidation test or
ord. method within three months after completion of such test or

b. The PAL permit shall require an owner or operator to method.
retain a copy of the following records for the duration of the  33.9(15) Transition requirements.

PAL effective period plus five years: a. The department may not issue a PAL that does not
(1) A copy ofthe PALpermit application and any applica- comply with the requirements this rule after the Adminis-
tions for revisions to the PAL; and trator has approved regulations incorporating these require-

(2) Each annual certification of compliance pursuant to ments into lowa'’s SIP.
Title V and the data relied on in certifying the compliance.  b. The department may supersede any PAL that was es-
33.9(14) Reporting and notification requirements. The tablishedprior to the date of approval of the lowa SIP by the
owner or operator shall submit semiannual monitoring re-Administrator with a PAL that complies with the require-
ports anddeviation reports to the department promptly in ac- ments of this rule.
cordance with the applicable Title V operating permit pro- These rulesire intended to implement lowa Code chapter
gram. The reports shall meet the requirements in paragraphd55B.
33.9(14)“a” through “c.”
a. Semiannual report. The semiannual report shall be
submitted tahe department within 30 days of the end of each
reporting period. This report shall contain the information
required in subparagraphs 33.9(14)“a”(1) through (7).
(1) The identification of owner and operator and the per-
mit number.
(2) Total annual emissions (tons/year) based on a
12-monthrolling total for each month in the reporting period
recorded pursuant to paragraph 33.9(13)“a.”
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ARC 4003B Section 20 that is west of the unnamed tributary; the area in
Section 28 west of a line from the northwestern corner to a

ENVIRONMENTAL PROTECTION point southl,100 feet and east 1,000 feet then to a point 700

feetnorth of the southwestern corner; Section 29 less the area

COMMISS ON[567] east of a line from 700 feet north to 500 feet west of the south-
) _ eastern corner; the eastern half of Section 30; the northern
Notice of Intended Action half of the northeastern quarter of Section 31; and the north-
Twenty-fiveinterested persons, a governmental subdivision, an agency or ern half of the northern half of Section 32 less the area east of
association of 25 or more per sons may demand an oral presentation hereon a line from 500 feet west of the northeastern corner to a point
asprovided in lowa Code section 17A.4(1)"b.” 2,000 feet west and 1,320 feet south of the southeastern cor-
Notice is also given to the public that the Administrative Rules Review ner. Any new application for a permit to W_|thdraW ground-
Committee may, on itsown motion or on written request by any individual water, except for the purpose of controlling groundwater

or group, review this proposed action under section 17A.8(6) at aregular or

special meeting where the public or inter ested persons may be heard. contamination, from above the Maquoketa shale formation,

_ . the top of which is approximately 400 feet above mean sea

Pursuant to the authority of lowa Code section |evel, in thisprotected source area shall be denied by the de-
455B.133(2), the Environmental Protection Commission partment. Any new permit to withdraw groundwater from
hereby gives Notice of Intended Action to amend Chapterhelow the Maquoketa shale formation shall be conditioned
53, “Protected Water Sources—Purposes—Designatiorpn casing and sealing of the well from the surface through the
Procedures—Information in Withdrawal Applications— Magquoketa shale.

Limitations—List of Protected Sources,” lowa Administra-  The Clinton County health department shall also deny any
tive Code. _ application for a construction permit for an otherwise non-
The rules in Chapter 53 describe the purpose and procqegulated well (definition in rule 567—50.2(455B)) within
duresfor designating specific surface water and groundwaterthe protected water source area, unless an adequate alterna-

sources as protected sources, and include the special infofive supply of water (e.g., municipal water supply) is not rea-
mationthat may be required of applicants for permits to with- sonably available. The Clinton County health department
drawwater from such sources and the conditions that may b&hallconsult with the department prior to approving or deny-
applied to approved permits. Protected sources designatgflg a construction permit in a situation in which an adequate
by rule are also listed. This amendment adds a protectegternative supply of water is not or may not be reasonably
source to the list. available. The department shall make the determination on

Any interested person may make written suggestions Okyhether to approve or deny such a permit.
comments on this proposed amendment on or before March

17, 2005. Such written materials should be directed to Bob
Drustrup,lowa Geological Survey and Land Quality, Depart-
ment of Natural Resources, Wallace State Office Building, ARC 40048

Des Moines, lowa 50319-0034; fax (515)281-8895, or b
electronic mail to bob.drustrup@dnr.s(tate.)ia.us y ENVIRONMENTAL PROTECTION

Also, there will be a pubic hearing at 7 p.m. on Thursday, COMMISSI ON[567]
March10, 2005, in Garner Hall located3it3 9th Arenue in ) _
Camanche, lowa, at which time persons may present their Amended Notice of Intended Action

viewseither orally or in writing. At the hearing, persons will
be asked to give their names and addresses for the record a
to confine their remarks to the subject of the amendment.

Any person who intends to attend the public hearing an
has special requirements such as those related to hearing
mobility impairments should contact Bob Drustrup at (515)
281-8900.

Thisamendment is intended to implement lowa Code sec
tion 455B.133(2).

A fiscal impact summary prepared by the Legislative Ser-

gPursuant to the authority of lowa Code section 459.103,
e Environmental Protection Commissiomeisy gives No-
dice of Intended Action to amend Chapter 65, “Animal Feed-
i59 Operations,” lowa Administrative Code.

Notice ofintended Action was published in the November
10, 2004, lowa Administrative Bulletin &RC 3807B to ad-
dress a concern that persons required to maintain manure
management plan records would be held responsible for ex-
cessive commercial nitrogen or phosphorus applied to land

vices Agency pursuant to lowa Code § 17A.4(3) will be that they do not own or rent for crop production purposes.

availableat hitp://wwwlegis.state.ia.us/IAC.htnair at (515)  Afer receiving comments from interested persons, the Com-

281-5279prior to theAdministrative Rules Review Commit-  MiSsion proposed to modithe paragraph further by adding
tee’s review of this rule making. a sentence to indicate that the producer responsible for the

The following amendment is proposed manure management plan must obtain a statement from the
' person who owns or rents the land which specifies the

Amend rule 567—53.7(455B) by adopting the following planned rates of commercial nitrogen and phosphorus to be
new subrule: added to each field receiving manure.

53.7(2) Chemplex site, Clinton County. The purpose of  Any interested person may make written suggestions or
this protected water source designation is to preserve publicomments otthe proposed amendment on or before March 8,
health and welfare and to minimize movement of contami-2005. Writtencomments should be directedGene nker,
nants from the Chemplex site. Previous activities involving lowa Department of Natural Resourcesallce Stat®©ffice
the manufacturing of polyethylene in the northern portion of Building, 502 E. 9th Street, Des Moines, lowa 50319-0034;
the protected water source area resulted in contamination dax (515)281-8895.
groundwater with volatile organic compounds. Also, there will be a public hearing on March 8, 2005, at

The following portion of Township 81 North, Range 6 1 p.m. in the Fourth Floor East Conference Room of the Wal-
East inClinton County is a protected water source: the southdace State Office Building at which time persons may present
eastern quarter of Section 19; the southwestern quarter dheirviews either orally or in writing. At the hearing, persons
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will be asked to give their names and addresses for the recordressed to Pierce Wilson, Professional Licensure Division,

and to confine their remarks to the subject of the proposedepartment of Public Health, Lucas State Office Building,

amendment. Des Moines, lowa 50319-0075, E-mail pwilson@idph.
Any persons who intend to attend the public hearing andstate.ia.us

have special requirements such as hearing or mobility im- A public hearing will be held on March 8, 2005, from 9 to

pairments should contact the Department of Natural Re-10 a.m. in the Fifth Floor Board Conference Room, Lucas

sources and advise of specific needs. State Office Building, at which time persons may present
Thisamendment is intended to implement lowa Code sectheirviews either orally or in writing. At the hearing, persons
tion 459.312. will be asked to give their names and addresses for the record
The following amendment is proposed. and to confine their remarks to the subject of the proposed
. ) amendments.
Amend paragrapB5.17(13)° €’ as follows: o These amendments are intentteémplement lowa Code
e. Effective August 25, 2005, date(s) and application chapters 21, 147, 156 and 272C.
rate(s) of commercial nitrogen arghosphorus ofields that A fiscal impact summary prepared by the Legislative Ser-

received manureHowever, if the date and application rate vices Agency pursuant to lowa Code § 17A.4(3) will be

information is for fields which are not owned for crop pro- gy 5ijapleat hitp:/wwwlegis.state.ia.us/IAC.htnair at (515)

duction or which are not rented or leased for crop production 281-5279prior to theAdministrative Rules Review Commit-
by the person required to keep records pursuant to this sub- tee’s review of this rule making.

rule, an enforcement action for noncompliance with a ma- The following amendments are proposed
nure management plan or the requirements of this subrule )

shall not be pursued against the person required to keep rec- ITEM 1. Amend subrul&00.6(1), paragraplic,” as fol-
ords pursuant to this subrule or against any other person who lows:
relied on the date and application rate in records required to c. Embalming shall be done entirely in private. No one

be kept pursuant to this subrule, unless that person knew or except the funeral director, intern, ionmediate familyor
should have known that nitrogen or phosphorus would be ap- student shall be allowed in the preparation room-during the
plied in excess of maximum levels set forth in paragraph embalmingwithout the written permission of the authorized
65.17(1)" a.” If manureisapplied to fields not owned, rented person. A studentmust be under the direct physical supervi-

or leased for crop production by the person required to keep sion of the funeral director and currently enrollecand at-
records pursuant to this subrule, that person shall obtain tending at a -schoolprogram of mortuary science which is
from the person who owns, rents or leasesthose fields a state- recognized by the board;-shtdlbe allowed in the prepara-
ment specifying the planned commercial nitrogen and phos- tion room during the embalming-f-underthe-directphysical
phorus fertilizer ratesto be applied to each fidld receiving the supervision-of-the funeral-directaithout written permis-
manure. sion.

ITEM 2. Amend subrulel00.10(6), paragraph‘a,” as
follows:
ARC 3985B a. Cremated remains may be disposed of by placing
them in a grave, crypt, or niche; by scattering themsicas

PROFESSIONAL LICENSURE teringarea as defined in these rL'JIes or they may remain in the
DIVIS ON[645] personal care and custody of the authorized persen- If the

Notice of Intended Action
Twenty-fiveinterested persons, a governmental subdivision, an agency or y i i i crvpt
association of 25 or more persons may demand an oral presentation hereon k k i . ', .Yp g
asprovided in | owa Code section 17A.4(1)* b niche or-scattered-ina-scattering-area-itis-the responsibility

Notice is also given to the public that the Administrative Rules Review of-the-authorized .g SFSOR g.| the E".Htl oHZed-persens-eesignee
Committee may, on its own motion or on written request by any individual to-forward-the burial-transit permit-to-the state-orthe funeral
or group, review this proposed action under section 17A.8(6) at aregular or d#eetew;hg—ananged—th%nemanen—semees—se—th% death

special meeting where the public or interested persons may be heard.

Pursuant to the authority of lowa Code section 147.76, thénal—d%pesmen After superwsmg the fmal d|sposmon of
Board of Mortuary Science Examiners hereby gives Noticethe cremated remains, the funeral director shall be dis-
of Intended Action to amend Chapter 100, “Practice of Fu-charged.
neral Directors, Funeral Establishments, and Cremation Es- .
tablishments”; toescind Chapter 103, “Discipline for Funer- | ITEM 3. Rhescmd_ 67}5—%hapt]§r 103 and adopt the fol-
al Directors,” and adopt a new Chapter 103, “Disciplinary '0Wing new chapter in lieu thereot:

Proceedings”; to renumber Chapter 104, “Fees,” as Chapter CHAPTER 103
105;and to adopt a new Chapter 104, “Enforcement Proceed- DISCIPLINARY PROCEEDINGS
ings Against Nonlicensees,” lowa Administrative Code.

These proposed amendments add a statement to requiga5—103.1(156) Definitions.
written permission from an authorized person for anyone “Board” means the board of mortuary science examiners.
other than the funeral director, intern, immediate family “Discipline” means any sanction the board may impose
member or student to be in the preparation room; delete thapon licensees.

statement regarding the transit permit from 100.10(6)“a”;  “Licensee”’means an individual licensed pursuant to lowa
propose aew discipline chapter arednewchapteregarding 'Code section 156.4 to practice as a funeral director in lowa
enforcement proceedings against nonlicensees. and a person issued an establishment license pursuant to

Any interested person may make written comments on théowa Code section 156.14 to establish, conduct, or maintain a
proposed amendments no later than March 8, 2005, adfuneral establishment or cremation establishment in lowa.
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645—103.2(17A,147,156,272C) Disciplinary authority. g. Representingneself as a funeral director when one’s
The board is empowered to administer lowa Code chaptericense has been suspended, revoked, or surrendered, or
17A, 147,156, and 272C and related administrative rules forwhen one’s license is lapsed or has been placed on inactive
the protection and well-being of those persons who may relystatus.

upon licensed individuals and establishments for the perfor- h. Permittinganother person to use the licensee’s license
mance ofnortuary science services within this state oclier ~ for any purposes.

ents in this state. To perform these functions, the board is i. Misrepresenting the legal need or other requirement
broadly vested with authority to review and investigate al-for embalming.

leged acts or omissions of licensees, to determine whether j. Fraud in representations as to skill or ability.
disciplinaryproceedings are warranted, to initiate and prose- 103.3(4) Unethical, harmful or detrimental conduct. Li-
cute disciplinary proceedings, to establish standards of proeensees engaging in unethical conduct or practices harmful
fessionakonduct, and to impose discipline pursuant to lowa or detrimental to the public may be disciplined whether or not
Code sections 17A.13, 147.55, 272C.3 to 272C.6 andnjury is established. Behaviors and conduct which are un-
272C.10 and lowa Code chapter 156. ethical,harmful or detrimental to the public may include, but

e are not limited to, the following actions:
645—103.3(17A,147,156,272C) Grounds for discipline : N : : }
against funeral directors. The boardnay iritiate disciplin- a. Practice outside the scopiethe profession which re

' ' ; : uires licensure by a different professional licensing board.
ary action against a licensed funeral director based on any ot L :
the following grounds: b. Any violation of lowa Code section 144.32.

103.3(1) Fraud in procuring a license. Fraud in procuring - ;kinvirgal ggtﬁ/r(]-:‘yslgv?/ba?;sgbilgjgrogf% r?;é‘éaéficm'[&;gtv grr
a license includes, but is not limited to, an intentional perver-rem(,irlg(]S oaggvanceé it such behavior oceurs within thep rgc-
sion of the truth in making application for a license to Prac-tice of mortuary science or such behavior otherwise p'd
tice in this state, which includes the following: Y SC proviaes

! ya reasonable basis for the board to conclude that such behav-

a. False representation of a material fact, whether b lor would place the public at risk within the practice of mor-
word or by conduct, by false or misleading allegation, or bytuary science

concealment athat which should have been disclosed when d. Betrayal of a professional confidence.

mal!)kln%\ggﬁllICtziir?OTOf?iIiea(l)II?ﬁ{i]r?e wittr?ltshgt%fér%ror the do. & Engaging in a professional conflict of interest.

artmentof Bbli(g:J health an falgse or forged diploma or cer- f. Failure to comply with universal precautions for pre-
pa puplic hea 1y fa geda diplom venting transmission of infectious diseases as issued by the
tificate or affidavit or identification or qualification in mak- Centers for Disease Control and Prevention of the United
ing an application for a license in this state. : . States Department of Health and Human Services.

103.3(2) Professional incompetency. _Professmnal in- g. Embalming or attempting to embalm a deceased hu-
competency includes, but is not limited to: : man body without first having obtained authorization from a

a. A substantial lack of knowledge or ability to discharge ¢ il member or representative of the deceased, except
professional obligations within the scope of practice. where embalming is done toeet the requirements of appli-

b. A substantial deviation from the standards of learmning o pjestate or local law. However, a funeral director may em-
or skill ordinarily possessed and applied by other practition-y o1 "\yithout authority when, after due diligence, no autho-
ers in the state of lowa acting in the same or similar circum-;_qq person can be contacted and embalming'is in accor-
stances. i ; i

. . I . dance with legal or accepted standards in the community, or

c. A failure to exercise the degree of care which is ordi-y,q jicensee has good reason to believe that the family wishes

narily exercised by the average practitioner acting in theembalming. The order of priority for those persons autho-
same or similar circumstances.

d. Failure t f to the minimal standards of t rized to permit embalming is found in lowa Code section
- _railure taconform 1o € minimai standaras ol acCept- 1454 52y 1f embalming is performed under these circum-
able and prevailing prtice of a funeral director in this state.

. , ; X stancesthe licensee shall not be deemed to be in violation of
103.3(3) Deceptive practices. Deceptive practices areiha prohibition in this paragraph.
grounds for_dlsmpll_ne, whether or not actual injury is estab- h. Failure to keep and maintain records as required by
lished, and include: : . . lowa Code chapter 156 and associated rules.
a. Knowingly making misleading, deceptive, untrue or

fraudulent representations in the practice of mortuary sci- 103:3(5) Unlicensed practice.
ence P P y a. Practicing mortuary science when one’s license has

b. Use of untruthful or improbable statements in adver—been suspended, revoked, or surrendered, or when one's li-

tisements.Use of untruthful or improbable statements in ad- “€P>¢ is lapsed or has been placed on inactive status.

' "y . pr ; . b. Practicing mortuary science within an unlicensed fu-
vertisementéncludes, but is not limited to, an action by a li- neral or cremation estabiishment
censee imaking information or intention known te pub- :

; = : : . c. Permitting an unlicensed employee or other person
lic which is false, deceptive, misleading or promoted through : ; b Y
fraud or misrepresentation. under thdicensee’s control or supervision to perform activi

. . _ties requiring a license.
c. Acceptance of any fee by fraud or misrepresentation. d. qKnow?ngly aiding, assisting, procuring, advising, or

d. Falsification of business records through false or de- : ; :
;. : Y allowing aperson to unlawfully practice mortuary science, or
ceptive representations or omissions. gap y P ry

e. Submission dfalse or misleading reports or informa- aiding or abetting a licensee, license applicant or unlicensed
tion to the board including information supplied in an audit person in committing any act or omission which is grounds

£ continui ducati ts submitted diti or discipline under this rule or is an unlawful act by a nonli-
of continuing education, reports Submitted as a conaition Oleansee ynder lowa Code section 156.16.
probation, or any reports identified in this rule. 103.3(6) Lack of proper qualifications

f.  Knowingly misrepresenting any material matter to a ' '

rospective purchaser of funeral merchandise, furnishings,..o: Continuing to practice as a funeral director without
prosp P ' 9Ssatisfying the continuing education mandated by 645—

or services. Chapter 102.



IAB 2/16/05 NOTICES 1125

PROFESSIONAL LICENSURE DIVISION[645](cont’d)

b. Acting asa preceptor ocontinuing education provid- e. Failure to report another licensee to the board for any
er without proper board approval or qualification. violationslisted in these rules, pursuant to lowa Code section
c. Habitualintoxication or addiction to the use of drugs, 272C.9.
or impairment which adversely affects the licensee’s ability f. Failure to report a change of name or address within
to practice in a safe and competent manner. 30 days after it occurs.
d. Any act, conduct, or condition, including lack of 103.3(11) Failure to comply with board order.
education or experience and careless or intentional acts or a. Failure to comply with the terms of a board order or
omissions, that demonstrates a lack of qualifications whichthe terms of a settlement agreement or consent order, or other
are necessary to ensure a high standard of professional cadecision of the board imposing discipline.
as provided in lowa Code section 272C.3(2)"b.” b. Failure to pay costs assessed in any disciplinary ac-
103.3(7) Negligence by the licensee in the practice of thetion.
profession.Negligence by the licensee in the practice of the 103.3(12) Conviction of a felony. Conviction of a felony
profession includes: related to the practice of mortuary science or the conviction
a. Afailure to exercise due care including negligent del-of any felony that would affect the licensee’s ability to prac-
egation of duties or supervision of employees or other indi-tice mortuary science. A copy of the record of conviction or
viduals, whether or not injury results. plea of guilty shall be conclusive evidence. “Conviction”
b. Any conduct, practice or condition which impairs a li- shall include any plea of guilty, including Alford pleas, or
censee’s ability to safely and skillfully practice the profes- finding of guilt whether or not judgment or sentence is de-
sion. ferred. Any felony involving deception, dishonesty or moral
103.3(8) Professional misconduct. turpitudeshall be deemed related to the practice of mortuary
a. Obtaining, possessing, attempting to obtain or posscience. “Moral turpitude” includes angt which is so con-
sess, or administering controlled substances without lawfukrary to justice or good morals or is so reprehensible as to un-
authority. dermine the public confidence and trust imposed upon the li-
b. Violation of a regulation or law of this state, another censee as a funeral director in this state.
state, or the United States, which relates to the practice o Lo
mortuary science, including, but not limited to, IO\F/Jva Code é45_103'4(17A'147'156'2720) Grounds for discipline

chapters 272C, 144, 147, 156, 523A, 523, 566, and 566A?T?ai?5t ‘;’h”erba' ﬁab”s'“.m.‘;t”tts "g?d ‘?rl‘?ma“"” ?ﬂab”sh' .
board rules, including rulesf professional conduct set forth ents. The board may Initiate discipiinary action against a

in 645—Chapter 100; and regulations promulgated by th uneral establishment or cremation establishment, at time of
Federal Trade Commission relating to funeral services oficenseapplication or thereaftepased on all grounds set forth

merchandise, or funeral or cremation establishments, as ap” %Vé’i(ioql?hsel?tio” 156.15, Sl!lm”t]?]“zeg as fOHOWSt: dof
plicable to the profession. Any violation involving decep- A4(1) The licensee or applicant has been convicted of a

tion, dishonesty or moral turpitude shall be deemed related t(;elo?y or amisdemeanor |n\_/o_IV|ngkmoraI turpitude, Orh'.f the
the practice of mortuary science., applicantis an association, joistock companypartnership,

c. Engaging in any conduct that subverts or attempts t(ﬁorporatior), or othebusiness entity, a managing officer has
subvert a board investigation, or failure to fully cooperate een convicted of a felony or misdemeanor involving moral

with a licensee disciplinary investigation or investigation turPitude under the laws of this state, another state, or the

i ; p : ; ; United States.

against anonlicensee, including failure to compl§th a sub- . .
poena issued by the board or to respond to a board i”qUi% 103'4(%) hThe I|c§nshee or aﬁp“caf‘lt' otrjany OVé”(ejr orhem-
within 30 calendar days of the date of mailing by certified Ployee of the establishment, has violated lowa Code chapter
mail of a written communication directed to the licensee’s 126 “‘I'Ie 64d5b_1?]3'%(17'3'147'156'2720)""05’ other rule
last address on file at the board office. prolr(r)lélfgte_rhylt_ e board. licant knowinglv aided

d. Revocation, suspension, or other disciplinary action , 4 ) edlcens”ee o[japp Ican now'lngv%’ ﬁ" ed, as-
taken by dicensing authority of this state, another state, terri- 3/St€d, procured, or allowed a person to unlawiully practice
tory, or country. Astay by an appellate court shall not negate Mertary SC'ehanf' licant failed .
this requirement; however, ffuch disciplinary action is over- 103.4(4) The licensee or applicant failed to engage in or
turned or reversed by a court of last resort, discipline by th ezilsed tengage in the business described in the application
board based solely on such action shall be vacated. or (l)%ensure. he [i i failed to K q

103.3(9) Willful or repeated violations. The willful or re- 103.4(5) The licensee or applicant failed to keep an

peated violation o&ny provision of lowa Code chapter 147, maintain records as required by lowa Code chapter 156 or
156, or 272C. rules promulgated by the board.

103.3(10) Failure to report. . ] 645—103.5(17A,147,156,272C) Method of discipline.
a. Failure by a licensee or an applicant for licensure toThe board has the authorityimpose théollowing disciplin-
report, inwriting to the board any revocation, suspension, orary sanctions:
otherdisciplinary action taken by a licensing authority within 1. Revoke a license.
30 days of the final action. . _ 2. Suspend a license until further order of the board or
b. Failure of dicensee or an applicant for licensure to re- for a specific period.
port, within 30 days of the action, any voluntary surrender of 3. Prohibit permanently, untilrther order of the board,
a professional license to resolve a pending disciplinary invesor for a specific period, the licensee’s engaging in specified
tigation or action. o . . procedures, methods, or acts.
€. Failure to notify the board of a criminal conviction ~ 4. Place a licensee on probation and impose such condi-
within 30 days of the action, regardless of the jurisdictiontions as the board may reasonably impose including, but not
where it occurred. o limited to, requiring periodic reporting to the board desig-
d. Failure tonotify the board within 30 days after occur- nated features of the licensee’s practice of mortuary science.
rence of any judgment or settlement of malpractice claim or 5. Require additional education or training. The board
action. may specify that a designated amount of continuing educa-
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tion betaken in specific subjects and may specify the time pe- CHAPTER 104
riod for completing these courses. The board may also speci- ENFORCEMENT PROCEEDINGS
fy whether that continuing education be in addition to the AGAINST NONLICENSEES

continuing education routinely required for license renewal.

The board may alsgpecify that additional continuing educa- 645—104.1(156) Civil penaltiesagaingt nonlicensees. The

tion be a condition for the termination of any suspension orboard may impose civil penalties by order against a person

reinstatement of a license. who is not licensed by the board based on the unlawful prac-
6. Require a reexamination. ticesspecified in lowa Code section 156.16. In addition to the
7. Order a physical or mental evaluation, or order alco-procedures set forth in lowa Code section 156.16, this chapter

hol and drug screening within a time specified by the boardshall apply.

8. Imposecivil penalties not to exceed $1,000 against an . . .
individual licensed as a funeral director, or not to exceed®42>—104.2(156) Unlawful practices. Practices by unli-

$10,000 against a licensed funeral establishment or crema:ensed persons or establishments which are subject to civil
tion establishment. Civil penalties may be imposed forPenalties include, but are not limited to: . :
any of the disciplinary violations specified in 645— 1. Acts orpractices by unlicensed persons which require

103.3(17A,147,156,272C) and 103.4(17A,147,156,272C) licensure as &uneral director under lowa Code chapter 156.
as applicable. o " 2. Acts or practices by unlicensed establishments which

9. Issue a citation and warning, or reprimand. require licensure as a funeral establishment or cremation es-
10. Refuse to issue or renew a license. tablishment under lowa Code chapter 156.
11. Such other sanctions allowed by law as may be ap- 3: Use of the words “funeral director,” “mortician,” or
propriate. othertitle in a manner which states or implies that the person
is engaged in the practice of mortuary science as defined in
645—103.6(17A,147,156,272C) Board discretion in im- lowa Code chapter 156.
posing disciplinary sanctions. Factors the board will con- 4. Use or attempted use of a licensee’s certificate or an
sider when determining the nature and severity of the disciexpired, suspended, revoked, or nonexistent certificate.
plinary sanction to be imposed, including whether to assess 5. Falsely impersonating a licensed funeral director.
and the amount of civil penalties, include: 6. Providing false or forged evidence of any kind to the
1. The relativeserious naturef the violation as it relates  board in obtaining or attempting to obtain a license.
to ensuring a high standard of professional care to the citizens 7. Other violations of lowa Code chapter 156.
of this state. o ) 8. Knowinglyaiding or abetting an unlicensed person or
2. Whether the amount of a civil penalty will be a sub- establishment in any activity identified in this rule.

stantial deterrent to the violation. I . .
645—104.3(156) Investigations. The board is authorized

2 mg ﬁlsrﬁuor?ﬁg?ﬁ?g iﬁgdrl,ﬂ%ﬁg_ the violation. by lowa Code sections 17A.13@dnd 156.16 to conduct such

5. The economic benefits gained by the licensee as a rdhvestigations as are needed to determine whether grounds
sult of the violation. exist toimpose civil penalties against a nonlicensee. Such in-

6. The interest of the public. vestigations shall conform to the procedures outlined in this
7. Evidence of reform or remedial action. chapter.Complaint and investigatory files concerning nonli-
8. Time lapsed since the violation occurred. censees are not confidential except as may be provided in

9. Whether the violation is a repeat offense following a '0Wa Code chapter 22.
prior cautionary letter, disciplinary order, or other notice of 645—104.4(156) Subpoenas. Pursuant to lowa Code sec-

the nature of the infraction. tions 17A.13(1) and 156.16, the board is authorized in con-
10. The clarity of the issues involved. nection with an investigation of an unlicensed person or es-
11. Whether the violation was willful and intentional.  tablishment to issue subpoenas to compel persons to testify
12. Whether the nonlicensee acted in bad faith. and to compel persons to produce books, papers, records and
13. The extent to which the licensee cooperated with theany other real evidence, whether or not privileged or confi-

board. dential under law, which the board deems necessary as evi-

14. Whether a licensee holding a lapsed, inactive, susdence irconnection with the civibenalty proceedingr rele-
pended, restricted or revoked license engaged in practicegant to the decisionf whether to initiate a civil penalty pro-
which require licensure. . ceeding.Board proceduresoncerning investigative subpoe-

15. Any extenuating factors or other countervailing con- nas are set forth in 645 IAC 9.5(17A,272C).

siderations. . : . - :
16. Number and seriousness of prior violations or com-845—104.5(156) Notice of intent toimposecivil penalties.

plaints. The notice of the board’s intent to issue an order to require

17. Such other factors as may reflect upon the competencompliancewith lowa Code chapter 156 and to impose a civil
cy, ethical standards, and professional conduct of the licenP€naltyshall be served upon the nonlicensee by restricted cer-

see. tified mail, return receipt requested, or personal service in ac-
Theserules are intended to implement lowa Code chapterscordance with lowa R. Civ. B.305. Alternatively, the nonli-
17A, 147, 156, and 272C. censee may accept service personally or through authorized
counsel. The notice shall include the following:
ITEM 4.  Renumber645—Chapter 104 as 645— 1. A statement of the legal authority and jurisdiction un-
Chapter 105 and adopt the followingew chapter: der which the proposed civil penalty would be imposed.

2. Referencéo the particular sections of the statutes and
rules involved.

3. A short, plain statement of the alleged unlawful prac-
tices.
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4. The dollar amount of the proposed civil penalty and 12. Whether the violation was willful and intentional.
the nature of the intended order to require compliance with 13. Whether the nonlicensee acted in bad faith.
lowa Code chapter 156. 14. Whether the nonlicensee cooperated with the board.

5. Notice of the nonlicensee’s right to a hearing and the . "
time frame in which hearing must bg requested. J 645—104.8(156) Enforcement options. In addition, or as

6. The address to which written request for hearing mus@" alternative, to the administrative process described in these
be made rules,the board may seek an injunction in district court, refer

’ the matter for criminal prosecution, or enter into a consent

645—104.6(156) Requestsfor hearings. agreement as provided in lowa Code section 156.16.

104.6(1) Nonlicensees must request a hearing within 30  Theserules are intended to implement lowa Code chapters
days of the date the notice is received if served through rei7A, 147, and 156.
strictedcertified mail, or within 30 days of the date of service
if service is accepted or made in accordance with lowa R.

Civ. P. 1.305. A request for hearing must be in writing and is ARC 3986B
deemed made on the date of the nonmetered United States
Postal Service postmark or the date of personal service. RACING AND GAMING
104.6(2) If a request for hearing is not timely made, the
boardchairperson or the chairpersod&signee may issue an COMMISS| ON[491]

order imposing the civil penalty and requiring compliance : .
with lowa Code chapter 156, described in the notice. The Notice of Intended Action
order may be mailed by reg_U|ar f'!‘St'CIaSS.mall or Served n Twenty-fiveinterested persons, a governmental subdivision, an agency or
the same manner as the notice of intent to impose civil penal- association of 25 or more persons may demand an oral presentation hereon
t asprovided in lowa Code section 17A.4(1)" b.

104.6(3) If a request for hearing is timely made, the board  Notice is also given to the public that the Administrative Rules Review
shall issue a notice of hearing and conduct a contested case Committeemay, onitsown motion or on written request by any individual

. " . LT or group, review this proposed action under section 17A.8(6) at aregular or
hearing in the same manner as applicable to disciplinary special meeting where the public or interested persons may be heard.

cases against licensees. . :
: : : Pursuant to the authority of lowa Code sections 99D.7 and
104.6(4) A nonlicensed person who fails to timely request 9F.4, the Racing and Gaming Commission hereby gives

a contested case hearing shall have failed to exhaust “ad% ; : :
- . P : : otice ofIntended Action to amend Chapter 6, “Occupation-
guate administrative remedies” as that term is used in low I'and \éndor Licensing,” Chapter 9, “Harness Racing,” and

Code section 17A.19(1). b P
: : : _Chapter 10, “Thoroughbred and Quarter Horse Racing,
104.6(5) A nonlicensed person who is aggrieved or ad lowa Administrative Code.

versely affected by the board’s final decision following a e
; PR : : Items 1 through 4 are amended for clarification.
contested cadmearing may seek judicial review as provided item 5 allows the Commission to license a jockey under

in lowa Code section 17A.19. h 18 who has th it £ of "
104.6(6) A nonlicensee may waive the right to hearing Sguear%?aeno Who has the writien consent ot a parent or

and all attendant rights and enter into a consent order impo Item 6allows the Commission to license a driver under the

ing a civil penalty and requiring compliance with lowa Code . .
chgapter 15[2)6 at a¥1y stag(gof thge procpeeding upon mutual COI?_ge of 18 who has the written consent of a parent or guardian

sent of the board. o drive in qualifying races only. o
104.6(7) The notice of intent to issue an order and the or-. ltem 7 makes a placing judge an official for harness rac-

der are public records available for inspection and copying irf”gl' 8 clarifies th I . ated
accordancavith lowa Code chapter 22. Copies may be pub- tem 8 clarilies the sex allowance provisions related to

lished as provided in rule 645—105.6(17A,147,156,272C).thCX0ughbred racing. e writ ; t
Hearings shall be open to the pUb|IC ny person may make written suggestions or comments

on the proposed amendments on or before March 8, 2005.
645—104.7(156) Factorstoconsider. The board may con-  Written material should be directed to the Racing and Gam-

siderthe following when determining the amountifil pen- ing Commission, 717 E. Court, Suite B, Des Moines, lowa

alty to impose, if any: 50309. Persons who wish to convey their views orally
1. Whether the amount imposed will be a substantialshould contact the Commission office at (515)281-7352.

economic deterrent to the violation. Also, there will be a public hearing on March 8, 2005, at
2. The circumstances leading to the violation. 9 a.m. in the office of the Racing and Gaming Commission,
3. The severity of the violation and the risk of harm to the 717 E. Court, Suite B, Des Moines, lowa. Persons may pre-

public. sent their views at the public hearing either orally or in writ-
4. The economic benefits gained by the violator as a reing.

sult of noncompliance. These amendments are intended to implement lowa Code
5. The interest of the public. chapters 99D and 99F.
6. The time lapsed since the unlawful practice occurred. A fiscal impact summary prepared by the Legislative Ser-
7. Evidence of reform or remedial actions. vices Agency pursuant to lowa Code § 17A.4(3) will be

8. Whether the violation is a repeat offense following a availableat_http://wwwlegis.state.ia.us/IAC.htnar at (515)
prior warning letter or other notice of the nature of the infrac- 281-527%rior to theAdministrative Rules Review Commit-
tion. tee’s review of this rule making.

9. Whether the violation involved an element of decep- The following amendments are proposed.
tion.

10. Whether the unlawful practice violated a prior order
of the board, court order, cease and desist agreement, consent
order, or similar document.

11. The clarity of the issue involved.
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ITEM 1. Amend subrul&.16(5), paragraplie,” as fol- ARC 3991B
lows:
e. The owne(includes stable names, partnerships, and
corporations) and trainer of a horse must be licensed at least TRANSPORTATION
one hour before post time of traee in which the horse is en- DEPARTM ENT[761]
tered. In the case of absentee owners, the trainer must submit ) )
a properly executed temporary horse owner license applica- Notice of Intended Action
tion on behalf of the absemee o_wner(s) at 'e"?St one hour be- Notice is also given to the public that the Administrative Rules Review
fore post time of the race in which the horse is entered. Committee may, on its own motion or on written request by any individual
or group, review this proposed action under section 17A.8(6) at aregular or
ITEM 2. Amend subrule 6.17(1) as follows: special meeting where the public or interested per sons may be heard.

6.17(1) Licensed owners and lessees wishing to race un-  prgant to the authority of lowa Code sections 307.10
der a kennel/stable name may do so by applying for a licensg,4 307,12, the Department of Transportation hereby gives
with the commission on forms furnished by the commission.ngtice of Intended Action to amend Chapter 529, “For-Hire

All kennel/stable names must be licensed with the commis- Interstate Motor Carrier Authority,” lowa Administrative

sion on forms furnished by the commission, and in accor- Code.

dance with the requirements of 491—6.16(99D). The Code of Federal Regulations was updated in October
ITEM 3. Amend subrule 6.19(1) as follows: 2004,and the Department needs to cite the current version in

6.19(1) A partnership is defined as a formal or informal these rules. No changes to the federal regulations have oc-
arrangement between two or more persons to own a racin@urred- o
animal. All partnershipgxcluding husband and wife, must Any person or agency may submit written comments con-
be licensed with the commission on forms furnished by thecerningthis proposed amendment or may submit a written re-
commission and in accordance with the requirements of quest tanake an oral presentatiomhe comments or request

491—6.16(99D). shall:
1. Include the name, address, and telephone number of
ITEM4. Amend subrule 6.20(1) as follows: the person or agency authoring the comments or request.

6.20(1) All corporations must be duly licensed by the 2 Reference¢he number and title of the proposed rule, as
commission on forms furnished by the commissaml in  given in this Notice, that is the subject of the comments or
accordance with the requirements of 491—6.16(99D). In request.
addition, any stockholder OWning a beneficial interest of 5 3. Indicate the genera| content of a requested oral pre-
percent or more of the corporation must be licensed as agentation.
owner. The corporation must submit a complete list of stock- 4. Be addressed to the DepartmentraiiEportation, Di-
holders owning a beneficial interest of 5 percent or more. rector’s Staff Division, 800 Lincoln Way, Ames, lowa

ITEM 5. Rescind subrule.23(1), paragrapha,” and in- 50010; fax (515)239-1639; Internet E-mail address tracy.

sert in lieu thereof the followingew paragraph: george@dot.state.ia.us , L
a. An applicant for a jockey license must be at least 16 5. Be received by the Director’s Staff Division no later

years ofge, and if under 18 years of age, the applicant mus{ha'kn rw:éggg to2 %%%r requested oral presentations is sched-
have the written consent of a parent or guardian. uled for Thursday, March 10, 2005, at 10 a.m. in the DOT

ITEM 6. Amend ruled91—6.25(99D), numbered para- conference room &ark Fair Mall, 100 Euclid Avenue, Des

graph“3,” as follows: Moines, lowa.

3. The age of the applicant. No person under 18 years of The meeting will be canceled without further notice if no
age shall be licensed by the commission as a dii@uev- oral presentation is requested.
er, a person under 18 years of age, but at least 16 years of age This amendment is intended to implement lowa Code
who has the written consent of a parent or guardian may be chapter 327B.
licensed to drive in qualifying races only. A fiscal impact summary prepared by the Legislative Ser-

ITEM 7. Amend subrul®.4(1) by adding the followin vices Agency pursuant to lowa Code § 17A.4(3) will be
new paragraphi” and relette(rir)19 }éurrentgparagrdﬁh asg availableat http://wwwlegis.state.ia.us/IAC.htnar at (515)
Wi 281-5279prior to theAdministrative Rules Review Commit-

J tee’s review of this rule making.

I Placing judge; Proposed rule-making action:

ITEM 8. Rescind subrul@0.4(5), paragrapHh'g,” sub- )
paragraph(4), and insert in lieu thereof the followingew Amend rule 761—529.1(327B) as follows:
subparagraph: 761—529.1(327B) Motor carrier regulations. The lowa

(4) Sex allowances. In thoroughbred racing, sex allow-department ofransportation adopts the Code of Federal Reg-
ances are obligatory. Sex allowances shall be applied in alllations, 49 CFRParts 365-368 and 370-379, dated October
thoroughbredaces unless the conditions of the race express4,-20032004, for regulating interstate for-hire carriers.
ly state to theontrary. Ifthe conditions of the race are silent  Copies of thipublication are available from the state law
as to sex allowances, a sex allowance shall be applied. Seirary or through the Internet at http://www.fmcsa.dot.gov
allowancesnay not be declined.wb-year old fillies shall be
allowedthree pounds; mares three years old and older are al-
lowed five pounds before September 1 and three pounds
thereafter. Sex allowances are not applicable for quarter
horse or mixed races.
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NOTICE—PUBLIC FUNDS UTILITIES DIVISION[199]
INTEREST RATES Notice of Intended Action

In compliance with lowa Code chapter 74A and Section  Twenty-fiveinterested persons, a governmental subdivision, an agency or
12C.6, the committee composed of Treasurer of State association of 25or morepersonsmay demand an oral presentation hereon
Michael L. Fitzgerald, Superintendent of Credit Unions 2sProvidediniowaCodesection 17A.4(1)"b.

James E. Forney, Superintendent of Banking Thomas B. Notice is also given to the public that the Administrative Rules Review

P ; _ Committeemay, on itsown motion or on written request by any individual
Gronstal, and Auditor of State David A. Vaudt have estab- ;000 Tajial this propossd action under section 174 8(8) at & regular or

lished today théollowing rates of interest for public obliga- ~ special mesting where the public or interested per sons may be heard.
téozn;oz/ind special assessments. The usury rate for February is Pursuant to lowa Code sections 17A.4, 474.5, and 476.2
' ' (2003),the Utilities Board (Board) gives notice thatdamu-
INTEREST RATES FOR PUBLIC ary 26, 2005, the Board issued an order in Docket No.
OBLIGATIONS AND ASSESSMENTS RMU-05-1, In re: Revised Procedural Ryl&Srder Com-
74A.2 Unpaid Warrants . . . . . . . . Maximum 6.0% mencing Rule Making.

; ; 0 The rule making, which results from the Board’s review of
74A4 Special Assessments . ... Maximum 9.0% its rules pursuant to Executive Ord8rand 9 issued by Gov-
RECOMMENDEDRates for Public Obligations (74A.3) ernor Vilsack on September 14, 1999, proposes to adopt
and School District Warrants (74A.7). A rate equal to 75% ofChapters &nd 26 and to amend subrules 1.8(4) and 32.9(4).
the Federal Reserve monthly publislimdices forU.S. Gov- On February 23, 2000, the Board issued an order directing
ernment securities @bmparable maturities. All lowa Banks staff to review the Board’s administrative rules. Staff re-
and lowa Savings Associationsdefined bylowa Code sec-  viewed the Board's procedural rules applicable to contested
tion 12C.1 areligible for public fund deposits as defined by case proceedings, investigations, and other hearings in 199
lowa Code section 12C.6A. IAC 7 and sent an initial report with suggested changes to in-
The rate of interest has been determined by a committee dérested members of the public. The report included concep-
the state of lowa to be the minimum interest rate that shall béual ideas for changes to the rules, not actual rule language.
paid on public fundgeposited in approved financial institu- Commentn the report were received from the lowa As-
tions. To be eligible to accept deposits of public funds of thesociationof Municipal Utilities, the Consumer Advocate Di-
state oflowa, a financial institution shall demonstrate a com- vision of the Department of Justice, Qwest Corporation,
mitment toserve the needs of the local community in which it MidAmerican Energy Company, the lowa Association of
is chartered to do business. These needs include credit setlectric Cooperatives, and the lowa Telecommunications
vices as well as deposit services. All such financial institu-Association. Alliant Energy filed a statement that it had no
tions areequired to provide the committee with a written de- substantive comments regarding the report.
scription of their commitment to provide credit services in  Revisions to the initial report were made based on the
the community. This statement is available for examinationcomments received, and the Board submitted a revised as-
by citizens. sessment report to the Governor’s office for review. The
New official state interest rates, effective February 9, Governor approved the Board’s assessment report on Sep-
2005, setting the minimums that may be paid by lowa deposi-tember 25, 2002.

tories on public funds are listed below. The Board considered the assessment report, the com-
ments received on the initial report, and the principles con-
TIME DEPOSITS tained in Executive Orders 8 and 9 when drafting the pro-
7-31days. ... Minimum 0.95% posed rules that are the subject of this docket. The Board's
32-89days. ............. Minimum 1.35% currentChapter 7 rules form the basis of most of the proposed
90-179 days .. .......... Minimum 1.45% rules. Board rule 199—1.8(17A,474), the uniform contested
180-364 days . . ......... Minimum 1.65% case rules, and the Department of Inspections and Appeals
One year to 397 days. . ... Minimum 2.05% (DIA) contested case hearing rules at 481 IAC 10 were used
More than 397 days. . . . .. Minimum 3.25% as the basis of some of the rules.

CurrentChapter 7 rules combine procedural rules applica-
These are minimum rates only. The one year and less argle to all cases, unless specifically excluded, and procedural
four-tenths of a percent below average rates. Public bodyulesapplicable only to rate cases, tariff filings, and rate reg-
treasurers and their depositories may negotiate a higher ratdation election by rural electric cooperatives. In its initial

according to money market rates and conditions. report,the team suggested that all rules applying only to rate
Inquiries may be sent to Michael L. Fitzgerald, Treasurercasestariff filings, and rate regulation election hyral elec-
of State, State Capitol, Des Moines, lowa 50319. tric cooperatives be moved to a separate chapter. Commen-

tors were supportive of this concept. Therefore, in this rule
making, the Board proposes to leave the general procedural
rules applicable to all proceedings, unless specifically ex-
cluded, in Chapter 7. The Board proposes to move all rules
applicableonly to rate cases, tdriilings, and rate regulation
election by rural electric cooperatives to new Chapter 26
without making any changes to those rules at this time. The
Boardproposes a nevule 199—26.1(17A,476) setting forth

the scope of the chapter, but the remaining rules in new
Chapter26 are the same as in current Chapter 7. In this rule-
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making docket, the Board is taking comments only on theThe
proposed Chapter 7 rules. It will defer consideration of theAdy

Chapter 26 rules for a separate rule-making docket. In d—Numberofcopies—An-original-and-tencopies-are re-
addition, procedural rules applicable only to electric trans-quiredformaostfilings-made with the board.—There-are some
mission line cases (E dockets) and pipeline permit proceedexceptions,-which-are listed-below.The board-may request
ings (P dockets) will be proposed in a separate rule-makingdditional-copies.

docket. A=-Annual Report (rate regulated 2 copies; hon-rate

Proposed Chapter 7 has been completely reorganized ac- regulated-1-copy)
cording tothe chronological order of a typical contested case. C=Complaints{original)

All rule references are to the reorganized proposed rules.  CCF=CustomerContribution-Fund-(original-+1copy)

The order commencing the rule making contains a discus- E=Electric Franchise-or-Certificate (original+3-copies)
sion of the background and reasons for this proposed rule EAC=Energy-AdjustmentClause {original+3-copies)
making and specifically solicits comment whether proposed GCU=Generating-Certificate Utility (original+ 20
subrule7.18(2) is used and needed. The order is available on  copies)
the Board's Web site at www.state.ia.us/iub H=Accident {original + 1 copy)

Pursuant to lowa Code section 17A.4(1)"a” and “b,” any P=Pipeline-Permit{(original+2 copies)
interestedperson may fil@ written statement of position per- PGA =Purchased Gas-Adjustment {(original +3-copies)
taining tothe proposed amendments. The statement must be R=Reports-Outages(original+1 copy)
filed on or before March 22, 2005, by filing an original and  REU-=Refund-Filing-Utility (original+3-copies)
ten copies in a form substantlally complying with 199 IAC ~ RN-=Rate Notification-{original+2 copies)

2.2(2). All written statements should clearly state the au- TF=Tariff Filing-(original-+3-copies)
thor’s name and address and should make specific reference e.—Upon-attorneys—\When-aparty-has-appeared-by attor-

to this docket. All communications should be directed to thepey,service upon-the-attorney shall be deemed properservice
Executive Secretary, Utilities Board, 350 Maple Street, Desupon-the party.

Moines,lowa 50319-0069. A public heanng to receive com-  Cross reference to service and number of copies. The
ments on the proposed amendments will be held at 10 a.m. dsoard’s rule regarding service of documents is at 199—
April 26, 2005, in the Board’s hearing room at the addresssubrule 7.4(6). The board'srule regarding number of copies
listed above. isat 199—subrule 7.4(4).

Subrule 7.1(7) contains a waiver provision that refers to .
the Board’s general waiver provision in 199 IAC 1.3(17A, . |TEM 2. Rescind 199—Chapter 7 and adopt the follow-

474,476,78GA,HF2206), which is applicable to these rules.ng new Chapters 7 and 26 in lieu thereof:
These amendments are intentiztnplement lowa Code CHAPTER 7

sections 17A.4, 474.5, and 476.2. o PRACTICE AND PROCEDURE
A fiscal impact summary prepared by the Legislative Ser-

vices Agency pursuant to lowa Code § 17A.4(3) will be 199—7.1(17A,476) Scope and applicability.

availableat http:/Awwwlegis.state.ia.us/IAC.htnar at (515) 7.1(1) This chapter applies to contested case proceedings,
281-5279prior to theAdministrative Rules Review Commit-  jnvestigations, and other hearings conducted by a presiding
tee’s review of this rule making. officer, unless such proceedings, investigations,feafings
The following amendments are proposed. are excepted below, otherwise ordered by the presiding offi-
ITEM 1. Amend subrule 1.8(4) as follows: cer in anyproceeding, or are subject to special rules or proce-
1. 8(4) Service of documents. dures that may be adopted in specific circumstances.

7.1(2) Additional rules applicable only to rate cases, tariff
ijings, and rate regulation election by rural electric coopera-
tives are contained in 199—Chapter 26.

7.1(3) With the exception of rules 7.22(17A,476) (ex

sewed—th%papty—eﬁeeﬂng—senne%haﬂ-ﬁmm—m%bo arte communications), 7.26(17A,476) (appeals from deci-

y SIOI’]S of administrative law judge), and 7.27(17A,476) (re-
rule 2.2(16) or by admission sérvice by the party served or hearing and reconsideration), none of these procedures shall
hl&anemeylk@pmgf—seme%halmgattact@d-mﬂarc yapply toelectric transmission line hearings under lowa Code

rd, iHhapter 478 and 199—Chapter 11 or to pipeline or under-
groundgas storage hearings under lowa Cdlukgpter 479 or
479B andl99—Chapters 10 and 13. Procedural rules appli-
able to these proceedings are found in the respective chap-
rs.
7.1(4) Notice of inquiry dockets. The board may issue a
_ notice ofinquiry and establish a docket through which the in-
- ; ; i v i jjquiry can be processed. The procedural rules in this chapter
un-shallnot apply to these dockets. Instead, the procedures for a
l%s&&dk@%éq&%nénﬁsspeeiﬁed—%%ﬂes—apar ynotlce of inquiry docket shall be specmed in the initiating or-
Aermally fillina an h doci et any athommatoriahadth der and shall be subject to change by subsequent order or rul-

{ AT iy N A S iing by theboard or the assigned inquiry docket manager. The

grocedures may include some or all of these procedural rules.

7.1(5) Reopanizations. Procedural rules applicable to re-
organizations are included in 199—32.9(476). In the event

net—hmﬁed—to-aﬂ-deeuments%hapaﬁefded—%&dgeketed pro- the requirements in 199—32.9(476) conflict with the re-
ceeding;-or-that requestinitiation-of a-docketed proceeding.

heperson
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qguirements irthis chapterthe 199—32.9(476) requirements “Intervenor” means any person who, upon written peti-
are controlling. tion, ispermitted to intervene ia specific proceeding before
7.1(6) Discontinuance of service. the board.
a. Scope.This rule applies to discontinuance of utility “Issuance” means the date written on the order unless
service pursuant to lowa Code section 476.20(1), which in-another date is specified in the order.
cludes but is not limited to the termination or transfer of the “Parties”include, but are not limited to, complainants, pe-
right and duty to provide utility service to a community or titioners, applicants, respondents, and intervenors.

part of acommunity incident to the transfer, bgle or other- “Party” means each person named or admitted as a party.
wise,except a stock transfer incident to corporategaoiza- “Person” means as defined in lowa Code section 4.1(20)
tion. This rule does not limit rights or obligations created by and includes individuals and all forms of legal entities.
otherapplicable statutes eaules including, but not limited to, “Petitioner” means any party who, by written petition, ap-
the rights and obligations created by lowa Code sectionglication, or other filing, applies for or seeks relief from the
476.22 to 476.26. board.

b. Application A public utility shall obtain board ap- “Presiding officer” means the board, the administrative

proval prior to discontinuance of utility service, except in law judge, or another person so designated by the board for
cases of emergency, nonpayment of account, or violation ofhe purposes of a particular proceeding.
rulesand regulations. The public utility shall file an applica-  “Proposediecision” means the administrative law judge’s
tion for permission to discontinue service that includes aor presiding dicer's recommended findings of fact, conclu-
summary of the relevant facts and the grounds upon whiclsions of law, decision, and order in a contested case that has
the application should be granted. When the discontinuanckeeenassigned by the board to the administrative law judge or
of service is incident to the transfer of utility property, the a presiding officer.
transferor utility and the transferee shall file a joint applica- “Respondent” means any person against whom a com-
tion. plaintor petition is filed, or who by reason of interest or pos-
c. Approval Within 30 days after an application is filed, sible interest in the subject matter of a petition or application
the board shall approve the application or docket the applicaer the relief sought therein is made a respondent, or to whom
tion for further investigation. Failure to act on the applica- an order is directed by the board initiating a proceeding.
tion within 30 days will be deemed approval of the applica- “Service” means service by first-class mail pursuant to
tion. subrule 7.4(6), unless otherwise specified.

d. ContestedasesContested cases under paragraph “c” - . . -
shallnormally be completed within four months after date of 199—7-3(17A,476) Administrative law judges, Adminis-

docketing. Extensions may be ordered for good cause. trative law judges may be designated by the board to preside
e. Criteria The application will be granted if the board overcontested cases and conduct hearings and shall have the
finds discontinuance of servicerasonable and in the pub- following authority, unless otherwise ordered by the board:

lic interest, the utility service is no longer necessary o, in the L 10 regulate the course of hearings;

case of aransfer of service, if the board finds the transferee is 2 10 administer oaths and affirmations;

readywilling, and able to provide comparable utility service. > 10 rule upon the admissibility of evidence and offers
7.1(7) The purpose of these rules is to facilitate the trans-°f Proof; . _

action of business before the board and to promote the just 4 10 take or cause depositions to be taken;

resolution ofcontroversies. Consistent with this purpose, the _ >: T0 dispose of procedural matters, discovery disputes,

application of any of these rules, unless otherwise requirednetionsto dismiss, and other motions which may involve fi-

by law, may be waived by the presiding officer pursuant ton@! determination of proceedings, subject to review by the
199—1.3(17A,474,476). board on its own motion or upon application by any party;

- _ 6. To certify any question to the board, in the discretion
199—7.2(17A,476) Definitions. Except where otherwise of the administrative law judge or upon direction of the

specifically defined by law: board,;
“Board” means the lowa utilities board or a majority 7. To permit and schedule the filing of written briefs;
thereof. 8. To hold appropriate conferences before, during, or af-

“Complainants” argpersons who complain to the board of ter hearings;
any act or thing done or omitted to be done in violation, or 9. To render a proposed decision and order in a contested
claimed to be in violation, of any provision of lowa Code case proceeding, investigation, or other hearing, subject to
chapters 476 through 479B, or of any order or rule of thereview by the board on its ownotion or upon application by
board. any party; and

“Contested caseineans a proceeding defined by lowa  10. To take any other action necessary or appropriate to
Code section 17A.2(5) and includes any matter defined as ¢he discharge of duties vested in the administrative law judge,
“no factual dispute” contested case under lowa Code sectiogonsistent with law and with the rules and orders of the
17A.10A. H board.

“Data request” means a discovery procedure in which the . .

i e 199—7.4(17A,474,476) General information.

{%?]lljestmg party asks another person for specified informa 7.4(1) Orders of presiding dficer. All orders made by a

“Expedited proceeding” means a proceeding before th residing officer will be issued and filed in the office of the
board in which a statutory or other provision of law requireseg.oard- Orders of the presiding officer shall be deemed effec-

the board to render a decision in the proceeding in six month8Y€ Upon issuance by the presiding officer unless otherwise
or less. P g provided inthe order. Parties and members of the public may

“Filed” means received at the office of the board in a man-VieW orders in the boardi®cords and information center and
ner and form in compliance with the board’s filing require- M@y lso view orders (other than orders granting confidential
ments treatmentiand a daily summary of filings on the board’s Web

' site located at www.state.ia.us/iub
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7.4(2) Communications. d. Rule 7.23(17A,476) contains requirements regarding

a. All communications to the presiding officer shall be the required number of copies for evidence introduced at
addressed to the Executive Secretary, lowa Utilities Boardhearing and for briefs. Subrule 7.10(5) contains require-
350 Maple Street, Des Moines, lowa 50319-0069, unlessnents regarding the required number of copies for workpa-
otherwise specifically directed by the presiding officer. pers and supporting documents.
Pleadingsnd other papers required to be filed with the board e. 199—Chapter 26 caaits additional requirements re-
shall be filedwithin the time limit, if any, for such filing. Un-  garding the number of copies téd to be filed in rate and
less otherwise specifically provided, all communications andtariff proceedings.
documents are officially filed upon receipt by the executive 7.4(5) Defective filings. Only applications, pleadings,
secretary in a form that complies with the board’s filing re- documentstestimonyand other submissions th@nform to
guirements. Documents filed with the board shall complythe requirements of an applicable rule, statute, or order of the
with the requirements in 199—subrule 2.1(3). Persons filingpresiding officer will be accepted for filing. Applications,
a document with the board must comply with the service repleadingsdocuments, testimony, and other submissions that
guirementsn subrule 7.4(6) ghe time the document is filed fail to substantially conform with applicable requirements
with the board. will be considered defective and may be rejected unless

b. The board may accept filings electronically from time waiver of the relevant requirement has been granted by the
to time pursuant to instructions that will be delineated in thepresiding officer prior to filing. The presiding officer may
board order or other official statement authorizing those fil-reject a filing even though board employees have file-
ings. See rule 7.7(17A,476) for requirements for electronicstamped ootherwise acknowledged receipt of the filing. If a
information filed with the board. filing is defective due only to the number of copies filed, the

7.4(3) Reference to docket numbekll filings made in board’s records and information center staff may correct the
any proceeding after thoceedig has beedocketed by the  shortageof copies with the permission of the filing party and
board shall include on the first page a reference to the applithe filing party’s agreement to cover all costs of reproduc-
cable docket number(s). tion.

7.4(4) Number of copies. 7.4(6) Service of documents.

a. An original and ten copies are required for most initial a. Method of serviceUnless otherwise specified by the
filings in a docket madeith the board. There are some ex- presiding officer ootherwise agreed to by the parties, docu-
ceptions, which are listed below. The presiding officer mayments that are required to be served in a proceeding may be

request additional copies. served by first-class mail, properly addressed with postage
A = Annual Report (rate-regulated 2 copies, non-rate-prepaid, or by delivery in person. When a document is
regulated 1 copy) served, the party effecting service shall file with the board

C = Complaints fileghursuant td99—6.2(476) (original)  proof ofservice in substantially the form prescribed in 199—
CCF = Customer Contribution Fund (original + 1 copy) subrule2.2(16) or an admission of service by the party served
E = Electric Franchise or Certificate (original + 3 copies) or the party’s attorneyThe proof of service shall be attached
EAC = Energy Adjustment Clause (original + 3 copies) to a copy of the document served. When service is made by
GCU = Generating Certificate Utility (original + 20 the board, the board will attaelservice listvith acertificate

copies) of service signed by the person serving the document to each
H = Accident (original + 1 copy) copy of the document served.
HLP = Hazardous Liquid Pipeline (original + 2 copies) b. Dateof service Unless otherwise ordered by the pre-
P = Pipeline Permit (original + 2 copies) siding officer, the date of service shall be the day when the
PGA = Purchased Gas Adjustment (original + 3 copies) documenterved isleposited in the United States mail, is de-
R = Reports-Outages (original + 1 copy) livered in person, ootherwise as the parties may agree. Al-
RFU = Refund Filing Utility (original + 4 copies) thoughservice is dective, the document is not deemed filed
RN = Rate Notification (original + 3 copies) with the board until it is received by the board pursuant to
TF = Tariff Filing (original + 4 copies) subrule 7.4(2).
b. Unlessotherwise ordered or specifiedthis rule, par- c. Partieentitled to serviceA party or other person fil-

ties must file an original and ten copies of all filings includ- ing a notice, motion, pleading, or other document in any pro-
ing, but not limited to, pleadings and answers (rule 7.9(17A ceeding shall contemporaneously serve the document on all
476)), prefiled testimony and exhibits (rule 7.10(17A,476)), other parties. Parties shall serve documents containing con-
motions (rule 7.12(17A,476)), petitions to intervene and re-fidential informationpursuant to a confidentiality agreement
sponses (rule 7.13(17A,476)), proposals for settlement anéxecuted by the parties, if any. If the parties are unable to
responses (rul@.18(17A,476)), stipulations (rule 7.19(17A, agree on a confidentiality agreement, they may ask the pre-
476)), withdrawals (rule 7.21(17A,476)), briefs (subrule siding oficer to issue an appropriate orderpérty formally
7.23(8)),motions tovacate (subrule 7.23(11)), motions to re- filing any document or any other material with the board
open (rule 7.24(17A,476)), interlocutory appeals (rule shall serve three copies of the document or material on the
7.25(17A,476))appeals from decisions of the administrative consumerdvocate at the same time as the filing is made with
law judge and responses (rule 7.26(17A,476)), applicationghe board and by the same delivery method used for filing
for rehearing and responses (rule 7.27(17A,476)), and rewith the board. “Formal filings” include, but are not limited
quests for stay and responses (rule 7.28(17A,476)). to, all documents that are filed in a docketed proceeding, or
c. When separate dockets are consolidated into a singlghatrequest initiation of a docketed proceedifine address
case, parties shall file one extra copy for each consolidate@f the consumer advocate is Office of Consumer Advocate,
docket, in addition to the original and the normally required 310 Maple Street, Des Moines, lowa 50319-0063.
numberof copies. For example, if three separate dockets are d. Serviceupon attorneysWhen a party has appeared by
consolidated into a single case, parties must file an originahttorney, service upon the attorney shall be deemed proper
plus two copieplus the normally required number of copies service upon the party.
of each document.
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7.4(7) Written appearanceEach party to a proceeding 199—7.7(17A,476) Electronicfiles. This rule applies to all
shall file a separate written appearance, substantially conelectronic informatiorfelectronic files) filed with the board.
forming tothe form seforth in 199—subrule 2.2(15), identi- The presiding dicer, onthe oficer’s own motion or at the re-
fying oneperson upon whom the board may serve all ordersquest of a party, may provide for additional or different re-
correspondence, other documents. If a party has previous- quirements in specific cases, if necessary.
ly designated a person to be served on the party’s behalf in all 7.7(1) Electronic files shall be accompanied by a hard-
matters, filing the appearance will not change this designacopy printout and a hard-copy index that identifies each elec-
tion, unless the party directs that the designated person bieonic file and includes, for each file, a brief description of
changed inhe appearance. If a party files an answer or othetthe sources of inputs, operations performed, and where out-
responsive pleading containing the information that would puts are next used.
otherwise be required in an appearance, the filing of a sepa- 7.7(2) Electronic files that are compressed shall be ac-
rateappearance is not required. The appearance may be filecbmpanied by software and clear documentation to reverse
with the party’s initial filing in the proceeding or may be filed the process of compression.
after the proceeding has been docketed. 7.7(3) Spreadsheets, workbooks, and databases shall in-

7.4(8) Representation by attorney at law. cludeall cell formulae and cell references to allow board staff

a. Any party to a proceeding before a presiding officer to analyze and reproduce calculations.
may appear and be heard through a licensed attorney at law. 7.7(4) All electronic files shall be provided in editable
If the attorney is not licensed by the state of lowa, permissiorform. Any files submitted in portable document format
to appear must be granted by the presidifigesf A verified (PDF)shall be accompanied by the original files from which
statementhat contains the attorneyggreement to submitto the PDF files were created, in native format and including
and comply with the lowa Code of Professional Responsibil-calculations and formulae.
ity for Lawyers must be filed with the board and the written  7.7(5) Electronic information shall be filed in accordance
appearance of a resident attorney must be provided for sewith the board’s standards for electronic information unless
vice pursuant to lowa Admission to the Bar rule 31.14(2). prior arrangements are made. Standards are available from

b. A corporation or association may appear and presenthe board’s Records and Information Center, 350 Maple
evidence by an @ter or employee. However, only licensed Street, DedMoines, lowa 50319-0069, and may be reviewed
attorneys shallepresent a party before a presiding officer in on the board’s Web site (www.state.ia.us)iulif a person
any matter involving the exercise of legal skill or knowledge, proposedo submit electronic information that does not com-
except with the consent of tipeesiding officer. All persons  ply with the standards, the person shall contact the executive
appearing irproceedings before a presiding officer shall con- secretary ogeneral counsel of the board prior to submission.
form to the standard of ethical conduct required of attorneysThe board may order different requirements and standards
before the courts of lowa. for good cause.

7.4(9) Cross reference to public documents and confiden- .
tial filings. The board’s rule regarding public documents and+99-—7-8(17A,476) Procedural schedule and notice of
confidential filings is at 199—1.9(22). hearing. The presiding officer will issue an order that in-
cludes grocedural schedule andtice of hearing. Delivery

;'4(]\-/(\)/)heEr1X?s?gtlltﬁgr)? rgrcgt?]célp grsovision requires the board of the order will be by first-class mail unless otherwise or-
: dered by the presiding oficer.

to render alecision in a proceeding in six months or less, the

term “board” is interpreted to mean “presiding officer.” 199—7.9(17A,476) Pleadings and answers.

b. If a person claims that a statutory or other provision 7.9(1) Pleadings. Pleadings may be required by statute,
requires the board t@nder a decision in a contested case inryle, or order.

six months or less, the person shall include the phrase “Expe- 7.9(2) Answers.

dited Proceedings Required” in the caption of the first plead- a. Unless otherwise ordered the presiihg officer, an-
ing filed by the person in the proceeding. If the phrase is nokwers to complaints, petitions, applications, or other plead-
so included in the caption, the board may calculate the timgngsshall be filed with the board within 20 days after the day
framefor decision from the filing date of the first pleading in on which the pleading being answered was served upon the
which the phrase is included in the caption. _ respondent or other partidowever, when a statute or other
c. If a person claims that a statutory or other provisionprovision requires a presiding officer to issue a decision in
requires the board t@nder a decision in a contested case inthe case in six months or less, the answer shall be filed with
six months or less, the person shall state the basis for thghe board within ten days sérvice of the pleading being an-

claim in the first pleading in which the claim is made. swered, unless otherwise ordered by the presiding officer.

199—7.5(17A,476) Time requirements ‘b.  Each answer must specifically admit, deny, or other-
7 5(1') Time shall be computed as p.rovided in lowa Code Wiseanswer all material allegations of the pleadings and also

subsection 4.1(34). briefly set forth the affirmative grounds relied upon to sup-

port each answer.

7.5(2) In response to a request or on its own motion, for c. Any party who deems the complaint, petition, applica-

good cause, the presiding officer may extend or shorten th(te L2 U .y
fime to take any action, except as precluded by statute.  ton. or other pleading insufficient to show a breach of legal
' duty orgrounds for relief may move to dismiss instead of, or

199—7.6(17A,476) Telephone proceedings. Thepresiding in addition to, answering.

officer may hold proceedings by telephone conference callin d. A party may apply for a more definite and detailed

which all parties have an opportunity to participate. The pre-statemeninstead of, om addition to, answering, if appropri-

siding officer will determine the location of the parties and ate.

witnesses for telephone hearings. The convenience of the e. An answer shall substantially comply with the form

witnesses opatrties, as well as the nature of the case, will beprescribed in 199—subrule 2.2(8).

considered when locations are determined. 7.9(3) Amendments to pleadingdmendments to plead-
ings may be allowed upon proper motion at any time during
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the pendency of the proceeding upon such terms as are just rule 7.7(17A,476). Noncompliant electronic computer-
and reasonable. generated exhibits shall be provided as a hard copy with a

199—7.10(17A,476) Prefiled testimony and exhibits, brief description of software and hardware requirements.

7.10(1) The presiding officer may order the parties to file lalﬁg;o&pzlilr?;tpglr?;tg?rg;]cecrg)rglsei(sjiﬁga(l)lﬁti)ceep rovided upon re-
prefiled testimony and exhibits prior to the hearing. If or- ™" 2™}, |ass otherwiserdered by the pm’adi'ng officer. the
dered to d®o, parties must file the prefiled testimony and ex- foIIdWing number of copies shall be filed: '

hibits according to the schedule in the procedural order. ; N ; _
7.10(2) Prefiled testimony contains all statements that acol(a:;) pEilr?%lrj?sn ic workpapers - two copies and two hard

witness intendo give under oath at the hearing, set forth in (2) Other wbrkpapers - five copies

question and answer form. If possible, each line should be 3y gpecific studies or financial literature - two copies.

separately numbered. When a witness who has submitted (4) Computer-generated exhibits - two copies

prefiled testimonyakes the stand, the witness does not ordi- - % 34g)" |t 5 party has filed part or all of prefiled testimony

Inartlly (rjep;ﬁat thte written testimony or gnt/)e ?ﬁw tt?]stlmonty. and exhibits as confidential pursuant to 199—1.9(22), and

nstead, e wItness 1S Cross-examineéd by e other parti€y e, |ater withdraws the claim of confidentiality for part or

conﬁernl_ng thestaterr;)ents alrga%y made in ertln%. Howefv.l— Il of the testimony and exhibits, or if the board denies the

er, the witness may be permitted to correct or update prefiie equest to hold the testimony and exhibits confidential, the

testimonyon the stand and, in appropriate circumstances an : : TS 3
with the approval of the presidingficer, may give a summa- %ggr%t@ussfaﬁgﬂeégiﬂmgﬁ and exhibits without the con

ry of the prefiled testimony. If the witness has more than
three corrections to make, then the corrections should bd99—7.11(17A,476) Documentary evidencein booksand
filed in written form prior to the hearing. materials. When documentary evidence being offered is
7.10(3) Parties who choose not to file prefiled testimony contained in a book, report, or other document, the offering
and exhibits before the hearing will not necessarily be preparty should ordinarily file only the material, relevant por-
cluded from participating in the proceedings. However, tions inan exhibit or read them into the record. If a party of-
when a party has evidentepresent, and prefiled testimony fers theentire book, report, or other document containing the
has been ordered, the evidence must be presented in the forwidence being offered, the party shall plainly designate the
of prefiled testimony and exhibits filed according to the pro- evidence so offered.

cedural schedule, unless otherwise ordered. . .
7.10(4) Prefiled testimony and exhibits must be accompa-199—7-12(17A,476) Motions. Motions, unless made dur-
nied by an affidavit in substantially the following form: I, N9 hearing, shall be in writing, state the grounds for relief,
jand state the relief or order sought. Motions based on matters

[person’s name], being first duly sworn on oath, state that L
am the same [person's name] identified in the testimony pethat do not appear of record shall be supported by affidavit.

inq fi ; ; oy : Motions shall substantig comply with the form prescribed
ing filed with this affidavit, that | have caused the testimony ; g comply M p
[and exhibits] to be prepared and am familiar with its con- 1" 199—subrule 2.2(14). Motions shall be filed and served

tents,and that the testimony [amxhibits] is true and correct Pursuant to rule 7.4(17A,476). Any party may file a written

to the best of my knowledge and belief as of the date of thig€SPONse to a motion no later than 14 days from the date the
affidavit.” motion is filed, unless the time period is extended or short-

7.10(5) Prefiled testimony and exhibits shall include, €ned by the presiding officevhen a statutory or other provi-
where applicable: sionrequires a presiding pfflcer to issue a demsmn in the case

a. Al supporting workpapers in six months or less, written responses to a motion must be

(1') Unless otherwise ordered by the presiding officer filed within seven days of the date the motion is filed, unless

electronicworkpapers in native electronic formats that com- chelr wise ordered byt;thedpreswgng officer. fFatl)I_ure.to file ﬁ
ply with the standards in rule 7.7(17A,4%8pll be provided. ~ UMely response may be deemed a waiver of objection to the
Noncompliant electronic workpapers shall be provided as gnotion.
hard copy with a brief description of software and hardware199—7.13(17A,476) Intervention.
requirements. Noncompliant electronic copies shall be pro-  7.13(1) Petition.Unless otherwise ordered by the presid-
vided upon request by any party or the presiding officer.  ing officer, a request timtervene in a proceedirghall be by

(2) All other workpapers and hard-copy printouts of elec- petitionto intervene filed no later than 20 days following the
tronic files shall be clearly tabbed and indexed, and pagesrder setting a procedural schedutowever, whera statu-
shall be numbered. Each section shall include a brief detory or other provision requires a presiding officer to issue a
scription ofthe sources of inputs, operations contained theredecision irnthe case in six months or less, the petition to inter-
in, and where outputs are next used. vene must be filed no later than ten days following the order
~ (3) Workpapers’ underlying analyses and data presentedetting a procedural schedule, unless otherwise ordered by
in exhibits shall be explicitly referenced within the exhibit, the presiding officer. A petition to intervene shall substan-
including the name and other identifiers (e.g., cell coordi-tially comply with the form prescribed in 199—subrule
nates) for electronic workpapers, and volume, tab, and page.2(10).
numbers for other workpapers. _ 7.13(2) ResponseAny party may file a response within

(4) The source of any number used in a workpaper thaseven days of service of the petition to intervene unless the
was not generated by that workpaper shall be identified.  time period is extended or shortenedtbg presiding dicer.

b. The derivation or source of all numbers used in either 7.13(3) Grounds for interventionAny person having an
testimony oexhibits that were not generated by workpapers.interest in the subject matter of a proceeding may be per-

c. Copies of any specific studies or financial literature mitted to intervene at the discretion of the presiding officer.
relied upon or complete citations for them if publicly avail- In determining whether to grant intervention, the presiding
able. _ o _ _ officer shall consider:

d. Electronic copies, in native electronic format, of all ~a. The prospective intervenor’s interest in the subject
computer-generated exhibits that comply with the standardsnatter of the proceeding;



IAB 2/16/05 NOTICES 1135

UTILITIES DIVISION[199](cont'd)
b. The effect of a decision that may be rendered upon theosingparties shall be given tlepportunity torespondwith-

prospective intervenor’s interest; in ten days of the filing of the motion unless the time is short-
c. The extent to which the prospective intervenor’s inter- ened by order of the presiding officer. The presiding officer
est will be represented by other parties; may rule on the basis of the written motion and any response,

d. The availability of other means by which the prospec-or may order argument or other proceedings on the motion.

tive intervenor’s interest may be protected;
e. The extent to which the prospective intervenor’s par-199_7'16(17A’476) Subpoenas.
7.16(1) Issuance

ticipation may reasonably be expected to assist in the devel- a. An agency subpoena shall be issued to a party on re-

geirggr?éeoggdsgfgnudmr:gﬁ rgn?rough presentation of remv"’mctwest. The request shall be in writing and include the name,

f. Any other relevant factors. addressand telephone number of the requesting party. In the

7.13(4) In determining the extent to which the prospective absence of good cause for permitting later action, a request
intervenor’s interest will beepresented by other parties, the forha éulbpaOﬁna must be received at least seven days before the
consumer advocate’s role of representing the public interesf‘cbe lIJEe earlnrg];. herw ided by |
shall not be interpreted as representing every potential inter-_2- EXCEpt to the extent otherwise provided by law, par-
est in a proceeding. ties are responsible for service of their own subpoenas and

7.13(5) The presiding officer may limit a person’s inter- pa%ngt of,\/IW|tness fees arr]‘d mllea(ljge Leprenses._ h
ventionto particularissues or to a particular stage of the pro- .'d'( ) ff_ot|on to quas hor mo (|jfy pon gnotlon,ft e
ceeding, or may otherwise condition the intervenor’s partici-lpre‘f;‘I I ing officer may quash or modify a subpoena for any
pation in the proceeding. awlul reason.

7.13(6) When two omore intervenorbave substantially 199—7.17(17A,476) Prehearing conference. An informal
the same interest, the presiding officer, in the presiding offi-conference of partiemay be ordered at the discretion of the
cer’s discretion, may order consolidation of petitions andpresiding officer or at the request of any party for any ap-
briefs and limit the number of attorneys allowed to partici- propriatepurpose. Any agreement reached at the conference
pate actively in the proceedings to avoid a duplication of ef-shall bemade a part of the record in the manner directed by the
for;. 137 A od | o int _ - presiding officer.

: erson granted leave to intervene is a party to .

the proceedirrw)g. Hov%ever, unless the presiding officper rYJIe5199—7-18(17A,476) Settlements. Parties to a contested
otherwise for good cause shown, an intervenor shall be&asemay propose to settle all or some of the issues in the case.
bound by any agreement, arrangement, or order previousli}_he presiding officer will not approve settlements, whether

made or issued in the case. contested ouncontested, unless the settlement is reasonable
o in light of the whole record, consistent with law, and in the
199—7.14(17A,476) Consolidation and severance. publicinterest. Board adoption of a settlement constitutes the

~7.14(1) Consolidation The presidingfficer may consol-  final decision of the board on issues addressed in the settle-
idate any or all matters at issue in two or more contestegnent.

cases. When deciding whether to consolidate, the presiding 7.18(1) Proposal of settlement§wo or more parties may

officer shall consider: _ _ by written motion propose settlements for adoption by the
a. Whether the matters at issue involve common partiegresiding officer. Thenotion shall contain a statement ade-

or common questions of fact or law; ) . quate tcadvise the presiding officer and parties not expressly
b. Whether consolidation is liketp expedite or simpli-  joining the proposal of its scope and of the grounds on which

fy consideration of the issues involved; adoption is urged. Parties may propose a settlement for

c. Whether consolidation would adversely affect the adoption by the presiding officer at any time.
substantiafights ofany of the parties to the proceedings; and  7.18(2) ConferenceAfter proposal oh settlement that is

d. Any other relevant factors. _ not supported by all partiesnd prior to approval, the settling

7.14(2) Severance. The presiding officer may order anyparties shaltonvene at least one conference with notice and
contested case or portions thereof severed for good cause opportunity to participate provided to all parties for the pur-

; pose ofdiscussing the settlement propbsWritten notice of

199—7.15(17A,476) Discovery. . L . the date, time, and place shall be furnished at least seven days

7.15(1) Discovery procedures applicable in civil actions in advance to all parties to the proceeding. Attendance at any
are available to parties in contested cases. settlementonference shall be limited to the parties to a pro-

7.15(2) Unless otherwise orderdg the presidingfficer p P

or agreed to by the parties, data requests or interrogatorieé;eedlng and their representatives. A party that has been giv-

served by any party shall either be responded to or objecte n notice gnd oppr(])rtli.lgityéo partié:ipatﬁ in the Qonge_r en(;ehand
to, with concisely stated grounds for relief, within seven days(:((;re]feQtoél Or osoogeg seﬁler?]eamtejes? éi(;’de (‘:’;?J"S’g isltghrcl)%vr: to
of receipt. When a statutory or other provision requires a prelfor the faiILrJJre F'go participate 9

siding officer to issue a decision in the case in six months o P .
Iess,gthis time is reduced to five days. 7.18(3) Comment periodWhen a party to a proceeding

: I does not join in a settlement proposed for adoption by the
7.15(3) Unless otherwise ordered by the presididigef, L : : :
time periods for compliance with all forms of discovery other presiding officer, th@arty may file comments contesting all

- : - r part of the settlement with the board. Unless otherwise or-
fgsvgtg%?gssg?tg?v'i? S}’fég:fukls(z) shall be as provided in t ered by the presiding officer, the party shall file its com-

7.15(4) Prior to filing any motion related to discovery, mentsxvitginhlélll days of ﬁ"ﬂg of the motion [?lroposing sert]tle-
parties shall make a good-faith effort to resolve discoverymerg-' an t?hat.servef ?:JC camlmentsir?n a parnées tcatbetpr)]ro-
disputes without the involvement of the presiding officer. ceeding at the ime of 1iling. “niess otherwise ordered by the

: - iding officer, parties shall file reply comments within
7.15(5) Any motion related to discovery shall allege that presi "
the moving party has made a good-faith attempt to resolve €Y days of filing of the comments.

; ; - : . 7.18(4) Contents of comment#\ party contesting a pro-
the discovery issues involved with the opposing party. Op'posed (SOEIEment must specify in its gom¥nents the gortirc))ns of
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the settlement that it opposes, the legal basis of its oppositionyitnesstakes the stand, either alone or as a member of a wit-
and the factual issues that it contests. Any failure by a partyess panel.
to file comments may, at the presiding officer’s discretion, 7.23(4) Evidence
constitute waiver byhat party of all objections to the settle- a. Subjecto terms and conditions prescribed by the pre-
ment. siding officer, parties have the right to introduce evidence,
7.18(5) Contested settlement$.the proposed settlement cross-examine witnesses, and present evidence in rebuttal.
is contested, in whole or in part, on any material issue of facOrdinarily, prefiled testimony is used in hearings pursuant to
by any party, the presiding officer may schedule a hearing omule 7.10(17A,476). Nonsubstantive corrections to prefiled
the contested issue(s). The presiding officer may decline tdestimony may be made at the beginning of the testimony.
schedule a hearing where the contested issue of fact is nétowever, if more thathree corrections need to be made, the
material or where the contested issue is one of law. sponsoringparty shall file corrected prefiled testimony prior
7.18(6) Unanimous proposed settlemeht.proceedings  to the hearing. The sponsoring party must provide one copy
whereall parties join in the proposed settlement, parties mayof prefiled testimony and included exhibits to the court re-
propose a&ettlement for adoption by the presidinfjazfr any porter.

time after docketing. Subrules 7.18(@)ough 7.18(5%hall b. The presiding officeshall rule oradmissibility of ev-
not apply to a proposed settlement filed concurrently by allidence and may, where appropriate, take official notice of
parties to the proceeding. facts in accordance with law.

7.18(7) Inadmissibility. Any discussion, admission, con- c. Stipulation ofacts is encouraged. The presiding offi-

cession, or offeto settle, whether oral or written, made dur- cer may make a decision based on stipulated facts.
ing any negotiation on a settlement shall be privileged to the d. Unless previously included with prefiled testimony,
extent provided by law. the party seeking admission of an exhibit must provide op-

. . . _ posing parties with an opportunity to examine the exhibit
%ggaznlvgégéaﬂ)? n?gyutiitls?iﬁj I;i?)rgl?i?e?v?/{:% ?r:gct?oeadr 4. Prior fo the ruling on its admissibility. All exhibits admitted
agreeupon the facts or 2w Or any portion thereof involved in into evidence shall be appropriately marked and made part of

. o - the evidentiary record. If an exhibit is admitted, unless pre-
the controversy, subject to approval by the presiding Oﬁ'cer'viously included with prefiled testimony, the sponsoring

199—7.20(17A,476) Investigations. The availability of ~ partymust provide at least one copy of the exhibit to each op-
discoverypursuant to lowa Code section 17A.13hw rules ~ posing party, one copy for each presiding officer, one copy
of civil procedure shall not be construed to limit the investiga-for the witness (if any), one copy for the court reporter, and
tory powers of the board, its representatives, or the consumeio copies for board staff, unless otherwise ordered.
advocate. e. Whenever evidence is ruled inadmissible, the party
) ) offering that evidence may submit an offer of proof on the
199—7.21(17A,476) Withdrawals. A party requesting @ record. The party making theffer of proof for excluded oral
contested case proceeding may, with the permission of thgastimony shalbriefly summarize the testimony or, with the
presiding officer, withdraw that request prior to the hearing. permission of the presiding officer, present the testimony.

199—7.22(17A,476) Ex parte communication. Ex parte The presiding officer may require the offering party to file a
communication is prohibited as provided in lowa Code sec-Written statement of the excluded oral testimony.  If the ex-
tion 17A.17. Parties or their representatives shall not com<ludedevidence consists of a document or exhibit, it shall be
municatedirectly or indirectly with presiding officers in con- marked as part of an offer of proof and inserted in the record.
nectionwith any issue of fact or law in a contested case exceptnless previously included with prefiled testimony, the
upon notice and an opportunity for all parties to participate.SPONsoring partynust provide at least one copy of the docu-
Presiding dicers shall not communicate directly or indirect- Ment or exhibit to each opposing party, one copy for each
ly with parties or their representatives in connection with anyPresiding officerone copy for the witness (if any), one copy
issue of fact or law in a contested case except upon notice ari@! the court reporter, and two copies for board staff, unless

an opportunity for all parties to participate. otherwise ordered. . e
PP y P ) P P 7.23(5) Objections Any party may object to specific evi-
199—7.23(17A,476) Hearings. dence omay request limits on the scope of any examination

7.23(1) Presiding officer.The presiding officer presides or cross-examination. All objections shall be timely made on
at the hearing and may rule on motions and issue such ordetise record and state the grounds relied on. The presiding offi-
and rulings as will ensure the orderly conduct of the proceedeer may rule on the objection at the time it is made or may
ings. The presiding officer shall maintain the decorum of thereserve a ruling until the written decision.
hearing and may refuse to admit, may set limits on, or may 7.23(6) Further evidenceAt any stage during or after the
expel from the hearing anyone whose conduct is disorderlyhearing, the presiding officer may order a party to present

7.23(2) Witnesses.Each witness shall be sworn or af- additionalevidence and may conduct additional proceedings
firmed by the presiding officer or the court reporter and beas appropriate.
subject to examination and cross-examination. The presid- 7.23(7) Participation at hearinds/ nonparties The pre-
ing officer may limit questioning in a manner consistent with siding officer may permit any person to be heard and to ex-
law. In appropriate circumstances, the presiding officer mayamine and cross-examine witnesses at any hearing, but such
order that witnesses testify as members of a witness panelpersonshall not be a party to the proceedings unless so desig-

7.23(3) Order of presenting evidence. The presiding offi- nated. The testimony or statement of any person so appear-
cer shall determine the order of the presentation of evidencghg shall be given under oath and such person shall be subject
based on applicable law and the interests of efficiency ando cross-examination by parties to the proceeding, unless the
justice. Normally, the petitioner shall open the presentationpresiding officer orders otherwise.
of evidence. In cases where testimony has been prefiled, 7.23(8) Briefs.
each witness shall be available for cross-examination on all a. Unless waived by the parties with the consent of the
testimony prefiled by or on behalf of that witness when thepresiding officer, the presiding officer shall set times for the
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filing and service of briefs. Unless otherwise ordered by theHowever, within 15 days after the date of notification or
presiding officer, initial briefs shall be filed simultaneously mailing of the decision, a motion to vacate may be filed and
by all parties and reply briefs shall be filed simultaneously. served orall parties. The motion to vacate must state all facts

b. Unlessotherwise ordered, parties shidé an original relied on by the moving party that show good cause existed
and ten copies of briefs with the board and shall serve twdor that party’s failure to appear at the hearing. The stated
copies of briefs on the other parties pursuant to subruldacts must be substantiated by affidavit attached to the mo-
7.4(6). Three copies of briefs shaleé served on the consum- tion. Unless otherwise ordered, adverse parties shall have 10
er advocate pursuant to subrule 7.4(6). days to respond to a motion to vacate. If the decision is ren-

c. Initial briefs shall contain a concise statement of thedered by an administrative law judge, the board may review
case. Arguments based on evidence introduced during thi¢ on the board’s own motion within 15 days after the date of
proceedingshall specify the portions of the record where the notification or mailing of the decision.
evidence is found. Initial briefs shall include all arguments c. The time for appeal of a decision for which a timely
the party intends to offer in support of its case and against thenotion to vacate has been filed is stayed pending a decision
recordcase of the adverse party or parties. Unless otherwisen the motion to vacate.
ordered, aeply brief shall be confined to refutinggaments d. Properlysubstantiated and timely filed motions to va-
made inthe brief of an adverse party. Unless specifically or- cate shall be granted for good cause shown. The burden of
dered to brief an issue, a pastfailure to addresan issue by  proof as to good cause is on the moving paf@ood cause”
brief shallnot be deemed a waiver of that issue and shall nofor purposes of this rule shall have the same meaning as
preclude the presiding officer from deciding the issue on the‘good cause” for setting aside a default judgment under lowa
basis of evidence appearing in the record. Rule of Civil Procedure 1.977.

d. Every brief of more tha0 pages shall contain on its e. An administrative law judgedecision denying a mo-
front leaves a table of contents with page references. Eaction to vacate is subject to further appeal within the time limit
party’sinitial brief shall not exceed 90 pages and each subseallowed for further appeal of a decision on the merits in the
quent brief shall not exceed 40 pages, exclusive of the tableontested case. An administrative law judge’s decision
of contents. A brief that exceeds these page limits shall bgranting anotion to vacate is subject to interlocutory appeal
deemed aefective filing and may be rejected as provided in by the adverse party pursuant to rule 7.25(17A,476).
subrule7.4(5). Pursuantto 199—1.3(17A,474,476), the pre- f. If a motion to vacate is granted and no timely interloc-
siding oficer may grant a waiver of these page limits. Waiv- utory appeal has been taken, the presiding officer shall sched-

er may be granted ex parte. ule another hearing and the contested case shall proceed ac-
e. Briefs shall comply with the following requirements. cordingly.
(1) The size of pages shall b &y 11 inches. g. A default decision may award any relief consistent
(2) All printed matter must appear in at least 11-point with the record in the case. The default decision may provide
type. either that the defaultecision igo be stayed pending a time-
(3) There shall be margins af least one inch on the top, |y motion to vacate or that the default decision is to take ef-
bottom, right, and left sides of the sheet. fect immediately, subject to an appeal pursuant to rule
(4) The body of the brief shall be double-spaced. 7.26(17A,476), or a request for stay pursuant to rule

(5) Footnotes may be single-spaced but shall not exceed.28(17A,476).
one-half page in length. . -
(6) The printed matter may appéawny pitchas long as lf{L)(]S%9—7.24(17A,476) Reopeningrecord. The presiding of-

: er, onthe oficer’s own motion or on the motion of a party,
Egﬁtﬁgﬂggé%fag{g spaced in a readable manner. Any reada y reopen the record for the reception of further evidence.

o : When the record was made before the board, a motion to re-
7.23(9) Oral arguments The presiding officer may set a openthe record may be made any time prior to the issuance of

time for oral argument at the conclusion of the hearing, or_" e :
may set a separate date and time for oral argument. The pr  final decision. When the record was made before an admin-

i s ; P trative law judge, a motion to reopen the record shall be
siding officer may set a time limit for argument. Oral argu- h y & |
mentgmay be eitﬁ/er in addition ¢o in Iieugof briefs. Unlesg made prior to the expiration of the time for appeal from the

specifically ordered to argue an issue, a party's failure to agProPosediecision, and the motion shall stay the time for fil-

: ; -~ing an appeal. A motion to reopen the record shall substan-
gﬁﬁz ziisnsbsesue in oral argument shall not be deemed awaw%lly comply with the form prescribed in 199—subrule

7.23(10) Record. The record of the case is maintained in2‘2(12)‘ Affidavits of witnesses who will present new evi-

the board’s records and information center at the office of thé!Snceshall be attached to the motion and shall include an ex-
board. Unless held confidential pursuant to 199—1.9(22), lanation ofthe competence of the witness to sponsor the evi-
parties and members of the public may examine the recor enc?j and description of the evidence to be included in the
and obtain copies of documents other than the transcript. Th cord.
transcriptwill be available for public examination, but copy- 199—7.25(17A,476) Interlocutory appeals. Upon written
ing of the transcript may be restricted by the terms of the conrequest of arty or on its own motion, the board may review
tract with the court reporting service. an interlocutory order of the administrative law judge. In de-
7.23(11) Default. terminingwhether to do so, tH@ard may consider the extent
a. Ifa party fails to appear at a hearing after proper serto which granting the interlocutory appeal would expedite fi-
vice ofnotice, the presiding officer may, if no adjournment is nal resolution of the case and the extent to which review of
granted, enter a default decisionproceed with the hearing thatinterlocutory order by the boardtae time it reviews the
and render a decision in the absence of the party. proposediecision of the administrative law judge would pro-
b. Default decisions or decisions rendered on the merits/ide an adequate remedy. Any request for interlocutory re-
after aparty has failed to appear at a hearing are final agencyiew must be filed within ten days of issuance of the chal-
action unless otherwise ordered by the presiding officerlenged order, but no later than the time for compliance with
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the order or ten days prior to the date of hearing, whichever ishey must file the response or notice of cross-appeal within
first. 14 days after the filing of the notice of appeal, unless other-

. wise ordered by the board. When a statutory or other provi-
199—7.26(17A,476) Appealsto board from decision of  gjqnrequires a presiding officer to issue a decision in the case
administrative law judge.

O . in less than six months, the response or cross-appeal must be
7.26(1) Notification of proposed decision. A copy of the a4 \yithin seven days of fiIingF;he notice of appﬁfal.
administrative law judge’s proposed decision and order in a™ ' Responses shall specifically respond to each of the

contesteatase shall be sent by first-class mail, on the date the : ;

> ' ubstantivgparagraphs of the notice of appeal and shall state
order is issued, to the last known address of each party. Thghether an opportunity to file responsive briefs or to partici-
decision shalhormally include “Proposed Decision and Or- pate in oral argument is requested
der” in the title and shall inform the parties of their right to ™ "\" " b2 oo Who file a cross—appéal must comply with the

appeal an adverse decision and the time in which an appeglyirements for filing a notice of appeal contained in this
must be taken. rule.

7.26(2) Appeal from proposed decisioA proposed de- ; T )
cision and order of the administrative law judge in a con- 7:26(7) Ruling on appeal. After the filing of the last ap

tosted hall b the final decisi fthe board eal,response, or cross-appeal, the board shall issue an order
ested case shall become 1he final decision ol the board Ui 4 \may establish a procedural schedule for the appeal or
less, within 15 days after the decision is issued, the boar

. o ' ay be the board’s final decision on the merits of the appeal.
moves taeview the decision or a party files an appeal of the
decision with the board. The administrative law judge may199—7.27(17A,476) Rehearing and reconsideration.
shortenthe time for appeal if no party objects, no written ob-  7.27(1) Application for rehearing or reconsideration.
jections were filed in the case, and there are no issues that idny party to a contested case may file an application for re-
dicate a need for the 15-day appeal time. hearingor reconsideration of thfiaal decision. The applica-
7.26(3) Any adversely affected party may appeal a pro-tion for rehearing or reconsideration shall be filed within 20
poseddecision by timely filing a noticef appeal. The appel- days after the final decision in the contested case is issued.
lant shall file an original and ten copies of the notice of appeal 7.27(2) Contents of applicatiomApplications for rehear-
with the board, provide a copy to the administrative lawing or reconsideration shall specify the findings of fact and
judge,and simultaneously serve a copy of the notice pursuantonclusions of law claimed to be erroneous, with a brief
to subrule 7.4(6) on all parties. statement of the alleged grounds of error. Any application
7.26(4) The board shall not consider any claim of error for rehearing or reconsideration asserting that evidence has
based on evidence which was not introduced before the adarisensince the final order was issued as a ground for rehear-
ministrativelaw judge. Newly discovered material evidence ing or reconsideration shall presémt evidence bwgffidavit
must bepresented to the administrative law judge pursuant tothat includes an explanation of the competence of the person
a motion to reopen the record. to sponsor the evidence and a brief description of the evi-
7.26(5) Contents of notice of appeal. The notice of appealdence sought to be included. An application shall substan-
shall include the following in separately numbered para-tially comply with the form prescribed in 199—subrule
graphs supported, where applicable, by controlling statute®.2(13).
and rules. 7.27(3) Requirements for objections to applications for
a. A brief statement of the facts. rehearing or reconsideration. Notwithstanding the provi-
b. A brief statement of the history of the proceeding, in- sions ofsubrule 7.9(2), an answer or objection to an applica-
cludingthe date and a description of any ruling claimed to betion for a rehearing or reconsideration must be filed within 14

erroneous. days of the datthe application was filed with the board, un-
c. A statement of each of the issues to be presented fdessotherwise ordered by the board. The answer or objection
review. to the application shall substantially comply with the form

d. A precise description of the error(s) upon which the prescribed in 199—subrule 2.2(8).
appeal iased. If a claim of error is based on allegations tha -
the administrative law judge failed to correctly interpret the&99_7'28(17A’476) Stay of agency decision.

law governing the proceeding, exceeded the authority of an 7.'.28(1% ﬁny g?}trty to a Contehsted case proceed&ng mady
administrative law judgeor otherwise failed to act in accor- Petitionthe board for a stay or other temporary remedy pend-

dancewith law, the appellant shall include a citation to briefs INd judicial review of the proceeding. The petition shall state
or other documents filed with the administrative law judge (€ réasons justifying a stay or other temporary remedy and

wherethe legal points raised in the appeal were discussed. 1P€_S€rved on all other parties pursuant to subrule 7.4(6).
a claim of error is based on allegations that the administrative h7iI28(2) I_r(; detﬁ:ml?m% Wh(:,llthter(jto. gr?nt a StCaya the botard
law judge failed to give adequate consideration to evidenc all_consider the factors listed In fowa L.ode section

; - ; e 7A.19(5)(c).
introduced ahearing, the appellant shall include a citation to .
pages of the transcript or other documents where the evi- /-28(3) A stay may be vacated by the board upon applica-

dence appears. tion of any party.

e. A precise statement of the relief requested. ~ 199—7.29(17A,476) Emergency adjudicative proceed-

f. A statement as to whether an opportunity to file a briefings,
or make oral argument in support of the appeal is requested 7.29(1) Necessary emergency action. To the extent neces-
and, if an opportunity is sought, a statement explaining thesary to prevent or ‘avoid immediate danger to the public
manner in which briefs and arguments presented to the achealth, safety, or welfare, and consistent with the Constitu-
ministrativelaw judge are inadequate for purposes of appealtion and other provisions of law, the board may issue an

g. Certification of service showing the names and ad-emergencydjudicative order in compliance with lowa Code
dresses of all parties upon whom a copy of the notice of apsection17A.18A to order the cessation of any continuing ac-
peal was served. _tivity, order afirmative action, or take other action within the

7.26(6) Responsive filings and cross-appeals. If partiesjurisdiction of theagency. Before issuing an emergency ad-
wish to respond to the notice ofpegal, or file a cross-appeal,



IAB 2/16/05 NOTICES 1139

UTILITIES DIVISION[199](cont'd)

judicative order, the board may consider factors including,199—26.3(17A,476) Proposal of settlements. In proposed
but not limited to, the following: settlements which resolve all revenue requirement issues in a
a. Whether there has been a sufficient factual investigaratecase proceedingarties to the settlement shall jointly file
tion to providereasonably reliable information under the cir- the revenue requirement calculations reflecting the adjust-
cumstances; mentsproposed to be settled. In proposed settlements which
b. Whetheithe specific circumstances that pose immedi- resolve some revenue requirement issues in a rate case pro-
ate danger to the public Hém safety, or welfare are likely to  ceedingand retain some issues for litigation, each party to the
be continuing; settlement who has previously filed a complete revenue re-
c. Whethetthe person required to comply with the emer- quirement calculation shall file its revenue requirement cal-
gency adjudicative order may continue to engage in other aceulationreflecting the adjustments proposed to be settled and
tivities without posing immediate danger to the public health, any remaining issues to be litigated. In proposed settlements
safety, or welfare; which produce an agreed-upon revenue requirement as a
d. Whether imposition of monitoring requirements or mutually acceptable outcome to the proceeding without an
other interim safeguards would be sufficient to protect theagreement on each revenue requirement issue, parties to the

public health, safety, or welfare; and settlement shall jointly file schedules reflecting the specific
e. Whether the specific action contemplated by theadjustments for which the parties reached agreement. For

board is necessary to avoid the immediate danger. those issues included in the proposed settlement which were
7.29(2) Issuance of order. not specifically resolved, the schedules should identify the

a. An emergency adjudicative order shall contain find- range between the positions of the parties.
ings offact, conclusions of law, and policy reasons for the de'199—26 A(476) Rate case expense

cision if it is an exercise of the board’s discretion, to justify . ; _—
the determination of an immediate danger and the board’s deCozchellls%)(:ti'?)#tA,"I?tg.g]gﬁlanl? fﬁg,?/\?imi%agr?g \F/)vléreslg?)?t(jtgcllfev:iﬁg

cision to take immediate action. ; ) !
; m it . _of the rate case, the estimatedif available, actual expenses
b. The written emergency adjudicative order shall be | jncurred or to be incurred by the utility in litigating the rate

wi?ﬁ'?ﬁglyogggﬁﬁﬁg lgqeégi)r;za‘ggﬁ :gf;/ rgggillfaéorﬁgtwgé case. Except for expenses incurred in preparation of the rate
which may include one or more of the following methods: filing and notification of customers, the expenses shall be
personal delivery; certified mail; first-class mail: fax; or E. limited toexpenses incurred in the time period from the date
mail. Tothe degrée practical, the board shall select the methi' initial application is filed through the utility's reply brief.
od or methods most likely to result in prompt, reliable deliv- EIaCh expense shall be designated as either estimated or actu-
ery. ) ; ; ;

c. Unless the written emergency adjudicative order is;, 26.4(2) Es-ft-lm"lj‘lte.d or, if available, actual expenses shall
delivered by personal service on the day issued, the boar@ent'fyps.pf.c' Ica yt for the followi
shall make reasonable efforts to contact the persons who are ai Rntn mgt_c];cpsts_ orl tte ollowing
requiredto comply with the order by telephone, in person, or (1) Rate notification letters

otherwise. (2) Initial filing
7.29(3) Completion of proceedings. Issuance and deliv- 8; ;fiset]!;nony

ery of a written emergency adjudicative order will normally 5
include notification of a procedural schedule for completion é )
of the proceedings. :

Theserules are intended to implement lowa Code sections

Other (specify)
Postage costs
c. Outside counsel cost

17A4 4745 and 476.2 (1) Number of attorneys engaged as outside counsel
Y " o (2) Hours
CHAPTER 26 (3) Cost/hour
RATE CASES, TARIFFS, AND d. Outside expert witness/consultant
RATE REGULATION ELECTION (1) Number of outside consultants employed
PRACTICE AND PROCEDURE (2) Hours per consultant employed
199—26.1(17A,476) Scope and applicability. (8) Cost/hour per consultant employed

: ; . e. Expensestated by individual for both outside consul-
26.1(1) This chapter contains procedural rules applicable,, i< o utility personnel

only to rate cases, tariff filings, and rate regulation election (1) Travel

by electric cooperatives. The board’s general contested case (2) Hotel

procedurakules that also apply to these types of proceedings (3) Meals

are contained at 199—Chapter 7. (4) Other (specify)
26.1(2) The purpose of these rules is to facilitate the trans- £ Other (sgecify)

action of business before the board and to promote the just 26.4(3) R ;

. ; ' : ; . ate case expense shall not include recovery for
resolution ofcontroversies. Consistent with this purpose, the xpenée)s that are otheR/vise included in test year expgnses,
gppllzlif\:liltl?nnaof t?enngi\sggsg rutlrt]ag, Q?;?SS %tgi%fﬁorefggiﬁcluding salaries for staff preparing filing, staff attorneys,
1y3 17 A 473’/ 476) y P and staff withesses. Rate case expense shall include only ex-

pensesot covered by test year expenses for the period stated
199—26.2(17A,476) Defective filings. No application, in subrule 26.4(1).
pleading,document, testimony or other submission filed with  26.4(4) Total allowable rate case expense shall include
a tariff incorporating changes in rates, charges, schedules, @xpenses incurrdnly board staff and the consumer advocate
regulationgfor public utility service shall be rejected as defec- for the time period stated in subrule 26.4(1). The rate case
tive under this rule after the date of a board order docketingxpense to be filed by the utility shall not include these ex-
investigation of the tariff as a formal proceeding. penses.
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26.4(5) The reasonableness of the estimates shall be liti- b. Notification ofcustomers. All public utilities, except
gated duringhe proceeding. At the request of the consumerthose exempted from rate regulation by lowa Code section
advocate or the utilities board, company shall make wit-476.1 which propose to increase rates or charges, shall malil
nesses available on any item included in the estimated rater deliver a written notice pursuantparagraph “c” or “d” to
case expense for cross-examination during the hearing.  all customers in all affected rate classifications. The written

26.4(6) Actual utility expenses shall be filed in the same noticeshall be mailed or delivered before the application for
format and detail as estimated expenses and shall be fileohcrease idiled, but not more than 62 days prior to the filing.
within two weeks after filing the final brief. All material Any public utility exempt from rate regulation by lowa Code
variances shall be fully supported and justified. section 476.1, which proposes to increase rates or charges,

26.4(7) The board may schedule any additional hearingsshall mail or deliver, not less than 30 days prior to the pro-
to litigate the reasonableness of the final expenses. posed effective date, a written notice pursuant to paragraph

This rule is intended to implement lowa Code section“c” or “d” of the rate or charge increase to all customers in all
476.6(8). affected rate classifications.

_— . Provided, howevethat if a telephone utility is proposin
199—26.5(476) Applicationsand petitions. to increase rates for only interex%hange se)r/vicgs, Fe)xclu%ing

26.5(1) Customer notification procedures. . EAS and intrastate access services, the utility shall cause the

a. Definitions. Terms not otherwise defined in these hnice of proposed increase to be published, in at least one
rules shall be understood to have their usual meaning.  newspaper of general circulation in each county where such

(1) “Rates’shall mean amounts per unit billed o custom- i, reasedates are proposed to be effective. The notice shall
ers for a recurring service or commodity rendered or offered,o published at least twice in such newspaper no more than

by the public utility. “Rate amounts” shall mean the total bill g5 §ays prior to the time the application for the increase is
rendered to a customer pursuant to a given rate schedule. fjaq with the board.

(2) “Charges’shall mean amounts billed to customers for " ""giandardized notice
a nonrecurring service or commodity rendered or offered by (1) Rate-regulated utilities Any rate-regulated utility
the public utility. ~ L company may use the following forms for notification of its
(3) "“Commodity” or “commodities’shall mean water, ¢ stomersvithout seeking prior board approval. If the utility

electricity, or natural gas. is askin : g .
ot P R . . g for a general and interim increase, it should use
(4) “Effective date”shall mean the date on which the first £orm A'below. If the utility is asking for only a general in-

customer begins receiving the service or commodity undekraase it should use Form B below.

the new rate or charge.

Form A

Dear Customer:

(Company Name{We) are asking the lowa Utilities Board for an increase in (type of seuntitig) (rates) (and) (charges)
with a proposed effective date of (date)

The proposed increase in annual revenues will be approximately $(nuori@imber)%

Althoughthe effect othe proposed increase on your bill may vary depending upon the type and extent of usage, the (average
monthly increase per customer for the primary customer classes) (and) (actual increase in nonrecurring charges per customer)
(is) (are):

Current Proposed
(Charges) (Charge) (Charge)
(Customer (Monthly Proposed (Monthly  Percentage
Class) Rate) + Increase = Rate) Increase

This proposed increase in (rates) (and) (charges) may be docketed by the Board, which suspends the effective date of the
proposed (rates) (an(dharges). If the proposed (rates) (and) (charges) are suspended, we are asking the Board for temporary
authority to place into effect the following interim increésalected subject to refund), be effective (date) The Board may
set interim (rates) (and) (charges) other than these:

Proposed Interim Rate Increase

Current Proposed
(Charges) (Charge) (Charge)
(Customer (Monthly Proposed (Monthly  Percentage
Class) Rate) + Increase = Rate) Increase

After athorough investigation, the Board will order final (rates) (and) (charges) wiaglbe different from those proposed,
and determine when the (rates) (and) (charges) will become effective. If the final (rates) (and) (charges) are lower than the
interim (rates) (and) (charges), the difference betwkeriinal and interim (rates) (and) (charges) will be refunded with interest.

You have the right to file a written objection to this proposed increase with the Board and to request a public hearing. The
address ofhe Board is: lowa Utilities Board, 350 Maple Street, Des Moines, lowa 50319. The Board should be provided with
any facts that would assist it in determining the justness and reasonableness of this requested increase. This infdseation wil
made available to the Consumer Advocate, who represents the public interest in rate cases before the Board.

A written explanation of all current and proposed rate scheduesiiable without charge frogour local businessffice.

If you have any questions, please contact your local business office.
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Form B

Dear Customer:

(Company Name{We) are asking the lowa Utilities Board for an increase in (type of seuntitig) (rates) (and) (charges)
with a proposed effective date of (date)

The proposed increase in annual revenues will be approximately $(nuor@imber)%

Althoughthe effect othe proposed increase on your bill may vary depending upon the type and extent of usage, the (average
monthly increase per customer for the primary customer classes) (and) (actual increase in nonrecurring charges per customer
(is) (are):

Current Proposed

(Charge) (Charge)
(Charges) (Monthly Proposed (Monthly  Percentage
(Customer Class) _Rate) + Increase = Rate) Increase

This proposed increase in (rates) (and) (charges) may be docketed by the Board, which suspends the effective date of the
proposedrates) (and) (charges). After a thorough investigation, the Board will order final (rates) (and) (charges) which may be
different from those we requested. These final (rates) (and) (charges) will become effective at a date set by the Board.

You have the right to file a written objection to this proposed increase with the Board and to request a public hearing. The
address of thBoard is lowa Utilities Board, 350 Maple Street, Des Moines, lowa 50319. The Board should be provided with
any facts that would assist it in determining the justness and reasonableness of this requested increase. This infdsmation wil
available to the Consumer Advocate, who represents the public interest in rate cases before the Board.

A written explanation of all existing and proposed rate schedutesiilable without charge frogour local businessffice.

If you have any questions, please contact your local business office.

(2) Utilities not subject to rate regulatioA utility not subject to rate regulationay use the followingprm for notification

of its customers without seeking prior board approval.

Dear Customer:

On (date) (responsible partygpproved an increase in (rates) (and) (charges) affecting prices for (type of shatige)
receive. The increase will apply to your usage beginning on (date)

The increase in annual revenues will be approximately $(nupdrginumber)%

Althoughthe effect othe increase on your bill may vary depending upon the type and extent of usage, the (average monthly
increase per customer for the primary customer classes) (and) (actual increase in nonrecurring charges per customer) (is) (are)

Current
(Charge) (Charge)
(Charges) (Monthly Proposed (Monthly  Percentage
(Customer Class) _Rate) + Increase = Rate) Increase

A written explanation of all current rate schedules is available without charge from our local business office. If youy have an
guestions, please contact our business office.

(3) General requirements for a form notice. The stan-the approved notice with dates, cost figures, and cost percent-
dardized notice provided under this subsection shall be of @ges shall be filed with the board at the time of the customer
type size and of a quality which is easily legible. A copy of notification. The form of the notice, as approved by the
the notice with dates, cost figures, and cost percentages shddbard, may not be altered in the final form except to include
be filed with the board at the time of customer notification. dates, cost figures, and cost percentages reflecting the latest

Any utility offering services or systems involving detailed updates. The notice shall be of a type size and of a quality
rate schedules must include in its notification to customers avhich is eaily legible and shall be of the same format as that
paragraph specifically noting the services or systems fomwhich was approved by the board.
which any increase is proposed and advising customers to (3) Required content of notification. The notice sub-
contact thautility’s local business office for further explana- mitted for approval pursuant to 26.5(1)“d”(1) shall include,

tion of the increase. at a minimum, all of the information contained in the stan-
Any “average” used in thetandard form shalle a median  dard notice of 26.5(1)"c.”

average. (4) Notice of deficiencies Within 30 days of the pro-
d. Other customer notification forms. posed notice’s filingthe utility shall be notified of either the

(1) Prior approval Any public utility, as defined in lowa approval of the notice @f any deficiencies in the proposed
Code section 476.1, which proposes to increase rates arotice. Inthe event deficiencies are foutadexist in the pro-
charges and is not in substantial compliance with the formposed notice, the board will describe the corrective measures
prescribedn 26.5(1)“¢’ above, shall submit to the board not necessary to bring the notice into compliance with lowa
less than 30 daysefore providing notification to its custom- Code chapte476 and board rules. A notice found to be defi-
ers in accordance with 26.5(1)"tten copies of such pro- cient under this rule shall not constitute adequate notice un-
posednhotice for approval. The board, for good cause shownder lowa Code section 476.6.
may permit a shorter period for approval of the proposed no- (5) Fuel adjustment clauseNothing in this subsection
tice. shall be taken to prohibit a public utility from establishing a

(2) Form. The proposed notice as submitted to the boardsliding scale of rates and charges or from making provision
pursuant to 26.5(1)"d”(1) may contain blank spaces forfor the automatic adjustment of rates and charges for public
dates, cost figures and cost percentages; however, a copy ufility service, provided that a schedule showing such sliding

scale or automatic adjustment of rates and charges is first
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filed with the board. Such adjustment factors that result fromschedule, or regulation until it has been approved by the

the sliding scale shall be printed on the customer’s bill. board andhe board has determined an effective date, except
e. Reserved. as provided in lowa Code section 476.6, subsections 11 and
f. Delivery of notification 13. If the proposed new or changate, charge, schedule, or

(1) The notice, as it appears in 26.5(1)¢c"as approved regulation is neither rejected nor approved by the board, the
by the board in accordance with 26.5(1)“slfall be mailed  board will docket the tariff filing as a formal proceeding
or delivered to all affected customers pursuant to the timingwithin 30days after the filing date. Proposed new or changed
requirements of 26.5(1)"b.” rates, charges, schedules, or regulations which contain ener-

(2) Rate-regulated utilities. Notice of all proposed in- gy efficiency expenditures and related costs which are in-
creases male mailed to all affected customers. The notice curredafter July 1, 1990, for demand-side programs shall not
may be mailed with a regularly scheduled mailing of the util- be included in a rate-regulated utility’s proposed tariff which
ity. Notice, except foproposed nonrecurring service charge relates to a general increase in revenue. A utility may pro-
increases, shall be conspicuously marked, “Notice of pro{ose to recover the costs of process-oriented industrial as-
posed rate increase,” on the notice itself. If a separate mailsessments not related to energy efficiency as defined in rule
ing is utilized by a utility for customer notification except for 199—35.2(476). Théling is not a contested case proceed-
proposed nonrecurring service charge increases, the outsideg under the lowa administrative procedure Act unless and
of the mailing shall also be conspicuously marked, “Notice until the boardlockets it as a formal proceeding. No person
of proposed rate increase.” will be permitted to participate in the filing prior to docket-

(3) Utilities not subject to rate regulation. Noticeabfin- ing, except thathe consumer advocate and any customer af-
creases male mailed to all affected customers. The notice fected by the filing, except as limited by 199—subrules
may be mailed with a regularly scheduled mailing of the util- 22.12(1) and 22.13(1), may submit within 20 days after the
ity. Notice of all increases, except nonrecurring servicefiling date a written objection to the filing and a written re-
charge increases, shall be conspicuously marked, “Notice ofjuestthat the board docket the filing, which request the board
rateincrease,” on the notice itself. If a separate mailing is uti-may grant in its discretion. Such written objections and re-
lized by autility for customer notification of an increase, ex- quests for docketing shall set forth specific grounds relied
cept anonrecurring service charge incseatheoutside of the  upon in making the objection or request.
mailing shall also be conspicuously marked, “Notice of rate  26.5(4) Letter of transmittal. Three copies of all tariffs
increase.” This subparagraph does not apply to municipand all additional, originabr revised sheets of tariffs and the
utilities. accompanying letter of transmittal shall be filed with the

(4) Failure ofthe postal service to deliver the notice to any board and shall include or be accompanied with such infor-
customers shall not invalidate or delay a proposed rate inmation as is necessary to explain the nature, effect, and pur-
crease proceeding. pose othe tariff oradditional, original, or revised sheets sub-

(5) After the datehe first notice is mailed or delivered to mitted for filing. Such information shall include, when ap-
any affected customer and until such rates are resolved iplicable:
proceedings before the board, any person who requests ser-a. The amount of the aggregate annual increase or de-
viceand is dected by the proposed increase in rates shall recrease proposed.

ceive a notice specified in paragraph 26.5(1)ot later b. The names of communities affected.
than 60days after the date of commencement of service to the c¢. The number and classification of customers affected.
customer. d. A summary ofhe reasons for filing and such other in-

(6) Approved notice will be required for each filing pro- formation as may be necessary to support the proposed
posing anncrease that is not directly identifiable with a pre- changes.
vious customer notification. e. A markedrersion of the pages to be changed or super-
(7) This subrule shall not apply to telephone utilities pro- seded showing additions and deletions, if the tariff is pre-
posing to increase rates for only interexchange services, epared with word processing software supporting such mark-

cluding EAS and intrastate access services. ing. All new language must be marked by highlight, back-
26.5(2) Applications filed in accordance with the provi- ground shading, bold text, or underlined text. Deleted lan-
sions of lowa Code section 476.7. guagemust be indicated by strike-through. The marked ver-

a. Any rate-regulated public utility filing an application sion may be in either paper or electronic form and may be
with the board requesting a determination of the reasonableprepared manually or by word processing. When a marked
ness of its rates, charges, schedules, service, or regulationgrsionis infeasible or not meaningful, the letter or transmit-
shall submit at the time the application is filed, factual evi- tal should state the reason for its omission.
dence and written argument offered in support of its filing 26.5(5) Evidence. Unless otherwise authorized by the
and provided that the public utility is not a rural electric coop- board inwriting prior to filing, a utility must when proposing
erative, it shall also submit affidavits containing testimonial changes in tariffs or rate schedules, which changes relate to a
evidence in support of its filing for a general rate increase.generaincrease in revenue, prepare and submit with its pro-
All such testimony and exhibits shall be given or presentedposed tariff the following evidence in addition to the infor-
by competent witnesses, under oath or affirmation, at the promation required in 26.5(8). The board shall act on requests
ceeding ordered by the board as a result of the applicatiorfor waivers not later than 14 days after filing of those re-
and the proceeding itself shall be governed by the applicablguests. If n@ction is taken on a request for waiver, it shall be
provisions of 199—Chapter 7 and rule 26.4(476). deemed denied.

b. All of the foregoing requirements shall likewise apply ~a. Factors relating to valueA statement showing the
in the event the board shall, on its own motion, initiate a for-original cost of the items of plant and facilities, for the begin-
mal proceeding to determine the reasonableness of a publiging and end of the last available calendar year, any other fac-
utility’s rates, charges, schedules, service, or regulations. tors relating to the value of the items of plant and facilities the

26.5(3) Tariffs to be filed. A rate-regulated public utility utility deemspertinent to the board’s consideration, together
shall not make effective any new or changed rate, charge,
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with information setting forth budgeting accounts for the year preceding the year of filing, and also calculated on a
construction of scheduled improvements. year-end basis.

b. Comparative operating data. Information covering (4) Schedules supporting the proposed capital structure,
the latest available calendar year immediately preceding thechedules showing the calculation of the proposed capital

filing date of the application. cost for each component of the capital structure and sched-
(1) Operating revenue and expenses by primary accounulesshowing requested return on rate base with capital struc-
(2) Balance sheet at beginning and end of year. ture and corresponding capital cost.

c. Test year and pro forma income statements. Sched- (5) Cashworking capital requirements, including a recent
ules setting forth revenues, expenses, net operating incomead-lag study which accurately represents conditions during
of the last available calendar year, the adjustment of unusudhe test period. For the purposes of this rule, a lead-lag study
items, and by adjustment to reflect operations for a full yearis defined as a procedure for determining the weighted aver-
under existing and proposed rates. age of the days for which investors or customers supply

d. Additionalevidence for rural electric cooperatives. In working capital to operate the utility.
addition to the foregoing evidence, a rural electric coopera- (6) Complete federal and state income tax returns for the
tive shall file schedules setting forth utility long-term debt two calendar years preceding the year of filing and all
and debt costs, accrued utility operating margins and otheamendments to those returns. If a tax return or amendment
components of patronage capital, the cooperative’s plan tdnas not been prepared at the time of filing, the return shall be
refund utility patronage credits, the ratio of utility long-term filed with the board under this subrule at the time it is filed
debt to retained utility operating margins, the times interestwith the Internal Revenue Service or the state of lowa depart-
earned ratio, the debt service coverage, authorized utilitynent of revenue.
construction programs, utility operating revenues from base (7) Schedule of monthly lowa jurisdictional expense by
rates, and utility operating revenues from power cost adjustaccountas required by chapter 16 of the board’s rules unless,
ment clauses. upon application of the utility and prior to filing, the board

e. Additional evidence for investor-owned utilities. In finds that the utility is incapable of reporting jurisdictional
addition tothe foregoing evidence, &mvestorowned utility expense on a monthly basis and prescribes another periodic
shall file, at the same time the proposed increase is filed, theasis for reporting jurisdictional expense.
following information. For the purposes of these rules, “year (8) For gas, electric and water utilities, a schedule of
of filing” means the calendar year in which the filing is made. monthly consumption (units sold) and revenue by customer-
Unlessotherwise specified in these rules, the information re-rate classes, reflecting separately revenue collected in base
quired shall be based upon the calendar year immediatelyatesand adjustment clause revenues. For telephone compa-
preceding the year of filing. nies, a rate matrix as set forth in the company’s annual report

(1) Rate base for both total company and lowa jurisdic-(page B-16), shall be filed along with a statement of the total
tional operations calculated by utilizing a 13-month averageamount of revenue produced under the rate matrix.
of month-ending balances ending on December 31 of the (9) Schedules showing that the rates proposed will pro-
year preceding the year of filing, and also calculated on auce the revenues requested. In addition to these schedules,
year-end basis, except for the cash working capital compothe utility shall submit in support of the design of the pro-
nent of this figure, which will be computed on the basis of aposed rata narrative statement describing and justifying the
lead-lag study as set forth in subparagraph (5). objectives of thalesign of the proffered rate. If the purpose

The rate base for the lowa jurisdictional operations of rate-of the rate design is to reflect costs, the narrative should state
regulatedelephone utilities will be computed on the basis of how that objective is achieved, and should be accompanied
actual month-end balances which have been verified and addy a cost analysis that would justify the rate design. If the
justed to reflect the results of true-up procedures. True-up isatedesign is not intended to reflect costs, a statement should
the comparison of actual usage for each deregulated servidee furnished justifying the departure from cost-based rates.
with any previousstimates of deregulated usage for a givenThis filing shall be in compliance with all other rules of the
time period for the purpose of adjusting rate base and incoméoard concerning rate design and cost studies.
statement allocations between deregulated and regulated ser- (10) All monthly or periodic financial and operating re-
vices. Trued-up month-end balances for each deregulateportsto management beginning in January two years preced-
service will be completed through the end of the test yeaing the year of filing. The item or items to be filed under this
prior to the date of filing a general rate case. rule include: (a) reports of sales, revenue, expenses, number

(2) Revenue requirements for both total company andof employees, nhumber of customers, or similar data; (b) re-
lowa jurisdictional operations to include: operating and lated statisticaiaterial. This requiremeshall be a contin-
maintenance expensepreciationtaxes, and return on rate uing one, to remain in effect through the month that the rate
base. The lowa jurisdictional expenses of rate-regulategproceeding idinally resolved. Notwithstanding other provi-
telephone utilities will be adjusted to reflect allocation fac- sions concerning the number of copies to be filed, one copy
tors which have been computed as a result of actual monthsf each report shall be filed under this rule.
end balances which have been verified and adjusted to reflect (11) Schedule of monthly tax accruals separated be-
the results of true-up procedures. True-up is the comparisotween federal, state, and property taxes, including the meth-
of actual usage for each deregulated usage for a given timeds used to determine these amounts.
period for the purpose of adjusting rate base and income (12) Allocation methods, including formulas, support-
statemengllocations between deregulated and regulated sering revenue, expense, plant or tax allocations.
vices. Trued-up month-end balances for each deregulated (13) Schedule showing interest rates, dividend rates,
service will be completed through the end of the test yeammortizations of dicount and premium and expense, and un-
prior to the date of filing a general rate case. amortized 13 monthly balancesdi§count angoremium and

(3) Capitalstructure calculated utilizing a 13-morather- expense, ending on December 31 of the year preceding the
age of month-ending balances ending on December 31 of thgear of filing, for long-term debt and preferred stock.
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(14) Schedulshowing the 13 monthly balances of capi- computergenerated exhibits shall be filed with the board and
tal stock expense associated with common stock, ending othe consumer advocate. Two copies of the noncomplying
December 31 of the year preceding the year of filing. electroniccopies shall be provided upon request by any party

(15) Schedulshowing the 13 monthly balances of capi- or the board.
tal surplus, separated between common and preferred stock, If the utility which has filed for the rate increase is affili-
ending onDecember 31 of the year preceding the year of fil- ated withanother company as either parent or subsidiary, the
ing. For the purpose of this rule, capital surplus meandnformation required in subparagraphs (3), (4), (6), (13) to
amountsaid in that are less than or are in excess of par valu¢19), and (21) shall be provided for the parent company (if
of the respective stock issues. any) and for all affiliates which are not included in the con-

(16) Stockholders’ reports, including supplements for solidating financial statements filed pursuant to this rule.
the year of filing and the two preceding calendar years. If (24) Information relating to advertisements including:
such reports are not available at the time of filing, they shall 1. A portfolio of all advertisements charged to ratepay-
be filed immediately upon their availability to stockholders. ers either produced, recorded or a facsimile thereof;

(17) If applicable, securities and exchange commission 2. Cost data for all advertisements and the accounting
Form 10Q for all past quarters in the year of filing and thetreatment utilized; and
precedingcalendar year, arfeorm 10K for the two preceding 3. An account of total advertising expense including a
calendar years. If these forms have not been filed with thébreakdown of the expense by category.

Securities an@Exchange Commission at the time the rate in-  f.  All rate-regulated utilities shall submit at the time of
crease is filed, they shall be filed under this subrule immediiling an application foincreased rates, all workpapers used
ately upon filing with the Securities and Exchange Commis-to prepare the analysis and data submitted in support of the
sion. This requirement is not applicable for any such reportapplication. Allworkpapers shall substantially comply with
which are routinely and formally filed with the board. the standards in 199—subrule 7.10(5).

(18) Any prospectus issued during the year of filing or g. Additional evidence. The applicant may submit any
during the two preceding calendar years. othertestimony, schedulesxhibits, and data which it deems

(19) Consolidated and consolidating financial state- pertinent to the application.
ments. (1) Additional evidence may include:

(20) Revenue and expenses involving transactions with 1. Testimony, schedules, exhibits, and data concerning
affiliates andhe transfer of assets between the utility and itsthe cost of capital infrastructure investment that will not pro-
affiliates. ducesignificant revenues andll be in service in lowa with-

(21) Aschedule showinthe following for each of the 15 in nine months of the test year.
calendar years preceding the year of filing, and for each quar- 2. Testimony, schedules, exhibits, and data concerning
ter from the first quarter of the calendar year immediatelycostof capital changes that will occur within nine months af-
preceding the year of filing through the current quarter. ter the conclusion of the test year that are associated with a

Earnings, annual dividends declared, annual dividendsew generating plant that has been the subject of a ratemak-
paid,book value of common equity, and price of common eq-ing principles proceeding pursuant to lowa Code section
uity (each itenshould be shown per average actual common476.53.
share outstanding, adjusted for stock splits and stock divi- (2) The utility shall specifically identify and support the

dends). information, including providing an estimate at the time of
Rate of return to average common equity. filing and addressing prudence issues, regarding the changes
Common stock earnings retention ratio. that will be verifiable within nine months of the test year,

For common stock issued pursuant to tax reduction actvith such verification provided to other parties as soon as the
stockownership plans, employee stamitionplans, and div-  data is available. To be considered, the verifiable informa-
idend reinvestment plans: net proceeds per common share ison must be offered intthe record prior to the closing of the
sued, and number of shares issued and previously outstandecord at the hearing in the proceeding.
ing at the beginning of the year. This shall be set forth sepa- (3) A utility electing to file additional evidence under this
rately for each of the three types of plans, and reported aparagraph shall include in the reports required in subpara-
annual aggregates or averages. graph 26.5(5)“e"(1) any capital infrastructure investments

For other issues of common stock: net proceeds per comthat will not produce significant revenues and have been
mon share issued, and nhumber of shares issued and previoysdaced inservice in lowa, or capital issuances that have been
ly outstanding for each issue of common stock. completed that are associated with a new generating plant

(22) If the utility is applying for a gas rate increase, a that hadeen the subject of a ratemaking principles proceed-
schedule for weather normalization, including details of theing pursuant to lowa Code section 476.53.
method used. (4) A utility electing to file additional evidence under this

(23) All testimony and exhibits in support of the rate fil- paragraph shall provide additional schedules as required by
ing attached to affidavits of the sponsoring witnesses. Allsubparagraph26.5(5)“e”(13), (14), and (15lated to capi-
known and measurable changes in costs and revenues uptal issuances that have been completed that are associated
which the utility relies in its application shall be included. with a new generating plant that has been the subject of a

Unless otherwise required, an original plus ten copies ofratemaking principles proceeding pursuant to lowa Code
all testimony and exhibits, and four copies of all other infor- section 476.53.
mation, shall be filed. Three copies of each of the preceding Subparagraph®6.5(5)“g”(1) through (4) are repealed ef-
items shall be provided to the consumer advocate. In addifective July 1, 2007. However, any proceeding that is pend-
tion, two electronic copies of each computer-generated exing on July 1, 2007, that is being conducted pursuant to lowa
hibit which complies with the standards in 199—7.7(476) Codesection 476.3 or 476.6 shakt completed a$ subpara-
and two copies of a brief description of the software andgraphs 26.5(5)“g"(1) through (4) had not been repealed.
hardwarerequirements of noncomplying electronic copies of Upon repeabf subparagraphs 26.5(5)“g”(1) through (4), the
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board may still consider the adjustments addressed in thosE99—26.6(476) Answers.
subparagraphs, but shall not be required to consider them. 26.6(1) Time for. Answers to applications for new or

26.5(6) Evidence requested by the boafithe applicant  changed rates, alges, schedules, or regulatishsll be per-
shallfurnish any additional evidence as ordered by the boardnitted only if and when the application is docketed as a for-
at any time after the filing of the tariff. mal proceeding by the board, and shall be filed with the board

26.5(7) Applications pursuant towa Code section 476.6  within 20days after the date of docketing. All answers must
that are not general rate increase applications. At the time specifically admit, deny or otherwise answer all material al-
rate-regulated public utility, other than a rural electric coop- legations of the pleadings and also briefly set forth the affir-
erative files for new or changeites, charges, schedules, or mative grounds relied upon to support such answer; except
regulations except in conjunction with general rate increasehat a party’s failure to file an answer to an application for
applications, it shall submit the following: new or changed rates, ches, schedules, oggulationswill

a. Any cost, revenue, or economic data underlying thebe deemed a denial of all allegations of the application.
filing. 26.6(2) Motion to dismiss.Motions to dismiss applica-

b. An explanation of how the proposed tariff would af- tionsfor new or changed ratesharges, schedules, or regula-
fect the rates and service of the public utility. tions shall be permitted only if and when the application is

c. All testimony and exhibits in support of the filing at- docketed as a formal proceeding by the board.

tached to affidavits of the sponsoring witnesses. . C
m : 199—26.7(476) Rate investigation. The board shall
26.5(8) Requests for temporary authority pursuant to commence a rate investigation upon the motion of the

lowa Code section 476.6. ;
: : generakounsel or the consumer advocate alleging that a rate-
a. A request for temporary authority to place in effect gulated utility’s annual repos, special audit, or an inves-

any suspended rates, charges, schedules, or regulations Sr{%ation bythe board staff ahe consumer advocate, indicates

be separately identified and shall include: 1Ihat the earnings of that public utility may have been or will be

i D e USIeTL o st o e XN s, The board may aso commence e nvestgaton
pon the motion of any interested person.

specific regulatoryrinciples relied on to support the adjust-

ment or issue and citations to either the rules, statutes, or dga99—26.8(476) Procedural schedule in lowa Code sec-

cisions inwhich the regulatory principle was codified or pre- tions 476.3 and 476.6 proceedings.

viously applied. ) 26.8(1) In any proceeding initiated as a result of the filing
(2) Schedules supporting the proposed temporary ratéyy a public utility of new or changed rates, charges, sched-

capital structure, schedules showing the calculation of theules or regulations, the utilities board or presiding officer

proposectapital cost for each component of the capital struc-shallset aprocedural schedule based on the following guide-

ture, and schedules showing requested return on rate bagiges, unless otherwise ordered by the utilities board or pre-

with capital structure and corresponding capital cost. siding officer pursuant to this rule. The times and places of
(3) All workpapers supporting the request for temporary consumer comment hearings shall be set at the discretion of

authority. The workpapers shall substantially comply with the utilities board or presiding officer.

the standards in 199—subrule 7.10(5). Prepared direct testimony and exhibits in support of the
b. Within 30days of the filingof a request for temporary  filing—date of initial filing.

authority, an objection may be filed. An objection to a re- Docket case as a formal proceeding, suspend effective

quest for temporary authority shall separately identify eachdate of new or changed rates, charges, schedules or regula-

disputed adjustment or issue and shall include: tions and establish procedural schedule—not later than 30
~ (1) A brief explanation of the basis for the disputed ad- days from the date of initial filing.
justment olissue which includes thepecific regulatory prin- All further testimony—completed not later than six

ciples relied on and citations to either the rules, the statutesnonths from date of initial filing.
or decisions in which the regulatory principle was codified or  Cross-examination of all testimony—completed not later
previously applied. than seven months from date of initial filing.

(2) All workpapers supporting the objection to the request  Briefs ofall parties—filed not later than eight and one-half
for temporary authority. The workpapers shall substantiallymonths from date of initial filing.

comply with the standards in 199—subrule 7.10(5). 26.8(2) In a proceeding initiated as a result of the filing of
c. Within 15days of the filing of the objection, the utility a complaint pursuant to lowa Code section 476.3, the utilities
may file a reply. board or presiding officer shall set a procedural schedule

d. For this rule, the following filing requirements apply: based on the following guidelines, unless otherwise ordered
(1) Request for temporary authority—original plus ten by the utilities board goresiding dficer pursuant tehis rule.

copies. o . Prepared direct testimony and exhibits in support of the
(2) Objections to request—original plus ten copies. filing—date of initial filing.
(3) Replies—original plus ten copies. Docket case as a formal proceeding to suspend effective

(4) Exhibits—original plus ten copies. In addition, two date of new or changed rates, charges, schedules or regula-
electroniccopies of each computgenerated exhibit shall be  tions and establish procedural schedule—not later than 30
filed. Only electronic copies afomputergenerated exhibits  days from the date of initial filing.

that comply with 199—7.7(47&hall be filed. All further testimony—completed not later than six
(5) Electronic workpapers—two copies and two hard- months from date of initial filing.

copy printouts. _ ) Cross-examination of all testimony—completed not later
(6) Other workpapers—five copies. than seven months from date of initial filing.

(7) Specific studies or financial literature—two copies.  Briefs ofall parties—filed not later than eight and one-half
In addition, three copies of each document filed shall be promonths from date of initial filing.
vided to consumer advocate. 26.8(3) In setting the procedural schedule in a case, the
board or administrative law judghall take into account the
existing hearing calendar and shall give due regard to other
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obligations ofthe parties, attorneys and witnesses. The boardo slant, clarify or add to the testimony given during oral pre-
or administrative law judge may on its own motion or upon sentation. Corrections of misinformation whidhmply with

the motion of any party, including consumer advocate, forthis rule shall become a part of the permanent record.

good causshown change the time and place of any hearing. The consumer comment hearing is not an appropriate fo-
Any effect such a change has on the remainder of the proceum for any party to make a record for or against the rate case.
dural schedule or the deadline for decision shall be noted 26.9(4) The consumer comment hearstwall be held in a
when the change is ordered. major population center served by the utility company at a

26.8(4) Additional time may be grantedparty, including  time ofday convenient to the largienumber of customers. It
consumer advocate, upon a showing of good cause for thehall be conducted in a facililgrge enough to accommodate
delay, including but not limited to: all who wish to attend. Notice of the consumer comment

a. Delay of completion of previous procedural step. hearingshall be sent by thgoard’s publidnformation ofice

b. Delays inresponding to discovery or consumer advo- to newspapers, radio, and television stations in the area
cate data requests. served by the utility company.

Any effect such an extension has on the remainder of the 26.9(5) Individuals unable to attend a consumer comment
procedural schedule or the deadline for decision shall bénearing maysubmit written comments to t®ard. Witten
noted in the motion for extension and the board order grantcomments shall become part of femanent file ofhe rate
ing the extension. proceeding, but not part of the record as sworn testimony.

26.8(5) If any party,including consumer advocate, wishes  26.9(6) Consumer comment hearing may be waived by
to utilize the electric generatirigcility exception tadhe ten-  the board if the interests of the public are better served with-
month decision deadline contained in lowa Code sectionout a hearing.
476.6,it shall expeditiously file a motion seeking this excep-  This rule is intended to implement lowa Code sections
tion including an explanation of that portion of the suspended474.5, 476.1 to 476.3, 476.6, 476.8, 476.10, 476.31 to
rates, charges, schedules or regulations necessarily cod76.33.

nected with the inclusion of the generating facility in rate - . . ;
base. Any other party may file a response to such a motiont 99—26-10(476) Appeal from adminisirative law judge's
decision. When an appeal is taken from an administrative law
199—26.9(476) Consumer comment hearing in docketed judge’sdecision determining theeasonableness wtes after
rate case of an investor-owned utility company. The board  formal docketing of the proceeding pursuant to lowa Code
shall hold consumer comment hearings to provide an opporsection 476.6, the filing of a notice of appeal in compliance
tunity for members of the general public who are customers ofwith this rule may be deemed a request for additional time to
an investor-owned utility company involved in a docketed complete the proceeding, for good cause shown and, if the
rate case to express their views regarding the case before theard saletermines, shall extend the date when any rates ap-
board asvell as thegeneral quality of service provided by the proved on a temporary basiscome permanent for a period
utility. However, specifiservice complaints must follow the not to exceed one-half of the additional time, shown in the
procedure prescribed in 199—6.2(476). Nothing shall pro-procedurakchedule, for a final board decision on the appeal.

hibit the board from holding consumer comment hearings o . . . L
any other docketed rate cgse. J n}g?e_rg&}gt(ﬁzg)pﬁgﬁﬁggm of current information in

26.9(1) The consumer comment hearing will be presided 26.11(1) Test period. In rate regulatory proceedings un-

over by either the board member(s) or an administrative law .
judgeassigned by the board. Representatives from the utiliy/€r lowa Code sections 476.3 and 476.6, the board shall con-

company shall be present to explain, in a concise manner, thald€" the use of the most current test period possible in light
pertinent points of the company’s proposal. The company’SOf existing and verifiable data respecting costs and revenues

representatives shall also respond to any questions directed@ilable as of the date of commencement of the proceed-

to them. All representatives from the utility company that are'"9s:
participating, except for legal counsel, shall be under oath, 26-11(2) Known and measurable changes. In rate regula-

All board staff members that are participating in the hearingtgryt?rocgeﬂinl?s und_gr lowa Code sections 476.3 and 476.6,
shall be under oath. the board shall consider:

26.9(2) Individuals who wish to testify at the consumer _ & Verifiable data, existing as of the date of commence-

comment hearing need not preregister with the board buf€nt of the proceedings, respecting known and measurable

needonly sign up at the time of the hearing. The board mem-changes irosts not associated with a different level of reve-

ber(s) or administrative law judge may limit the length of tes- "€ and known and measuratseenues naissociated with
timony when a large number of persons wish to testify.2 different level of costs, that are to occur within 12 months
Sworntestimony shall become a part of the permanent recor@ter the date of commencement of the proceedings.

b. Data which becomes verifiable prior to the closing of

of the rate proceeding. ; «in. the record at the hearing respecting known and measurable:
26.9(3) All participants in the hearing may correct misin- (1) Capital infrastructure investments that will not pro-

formation within testimony. Correction of misinformation O > . . s P
juce significanadditional revenues and will be in service in

may be made at the time of the hearing during oral present ithin i ths after theonclusi fthe test
tion or, if the misinformation does not come to the attention'9WaWwithin niné montns aiter theonciusion of the test year.
(2) Cost of capital changes that will occur within nine

of the participants until after the hearing, correction of misin- . :
formation may be submitted in writing to the board within 20 MONths aftethe conclusion of the test year that are associat-
ed with a new generating plant that has been the subject of a

days after the oral presentatioiritten submissions shall be t Ki ciol di 1o | Cod
limited to a statement identifying the party whose testimony;%;rigﬁ Ar;% ggnup es proceeding pursuant to lowa Lode

is to be corrected, and a brief statement of the incorrect test Verifiable data filed it h 26.11(2)b"
mony. This shall be followed by a brief statement of the cor- _, Verifiable data filed pursuant to paragraph 26.11(2)"b”
shall be provided to other parties as soon as the data is avail-

rect information. This procedure shall be utilized to correct ; ¢
only such information that ilearly erroneous. Written sub- 2PI€ SO that other parties have a reasonable opportunity to
verify the data to be considered by the board.

missions of corrections of misinformation shall not be used



IAB 2/16/05 NOTICES 1147

UTILITIES DIVISION[199](cont'd)

Paragraph 26.11(2)“b” is repealed effective July 1, 2007.election shall be completed within 60 days of commence-
However, any proceeding that is pending on July 1, 2007 ment.
that is being conducted pursugémiowa Code section 476.3 (1) Any member of an electric cooperative desiring a ref-
or 476.6 shall be completed as if paragraph 26.11(2)“b” hadcerendum election shall sign a petition for election addressed
not been repealed. Upon repeal of paragraph 26.11(2)“b,to the board of directors of an electric cooperative, in sub-
the board may still consider the adjustments addressed in thetantially the following form:
paragraph, but shall not be required to consider them.
26.11(3) Postemployment benefits other than pensions. PET|T|ON FOR E'—ECHO'\_‘ )
For rate-making purposes, the amount accrued for postemFO: (Board of Directors of subject electric cooperative)
ployment benefits other tharensions in accordance with Fi-  The undersigned members request you call an election to
nancialAccounting Standard No. 106 will be allowed in rates submit to the members the following proposition:
where: o ) Shall . . . (hame of the electric cooperative) be subject to
a. The net periodic postemployment benefit cost and acrate regulation by the utilities board?
cumulated postemployment benefit obligations have been Signature Address Date
determined by an actuarial study completed in accordance () where signatures are made on more than one sheet,
with the specific methods required and outlined by SFAS No.gach sheet of the petition shall reproduce above the signa-
106. , ... _tures thesame matter as is on the first sheet. Each petitioner
b.  The accrued postemployment benefit obligations shajisign their name in their own handwriting and shall write
have been funded in a board-approved, segregated and rheir address and the date on which they signed.
stricted trust account, aiternative arrangements have been 3y The petition shall be filed with the board of directors
approved by the board. Cash deposits shall be made 10 thg the electric cooperative and an election shall be held not
trust at least quarterly in an amount that is proportional andjess than 60 days nor more than 90 days from the date on
on an annual basis, at least equal to the annual test period &ich the petition was filed.
lowance for postemployment benefits other than pensions. ~ (4) On the election date, theard of directorsf the elec-

_ . The transition obligation is amortized over a period of yic cooperative shall mail by first-class mail to each member
time determined by the board that does not exceed 20 yeargg the electric cooperative a ballot containing the following
d. Any funds, including income, returned to the utility |anguage:

from the trust noactually used for postemployment benefits — Shall'. . . (name of the electric cooperative) be subject to
other than pensions shall unded tacustomersn aman-  rate regulation by the utilities board?
ner approved by the board. O Yes O No

e. The board finds the benefit program and all calcula-
tions are prudent and reasonable.
26.11(4) An actuarial study of the net periodic postem-

(5) The ballot shall also contain a self-addressed envelope
to return the ballot to the secretary of the board of directors of

ployment benefit cost and accumulated postemploymen he electric cooperative. The ballot shall be dated when re-

benefit obligations shall be determined and filed with the gg’ri(tjatr)y Hz)et ﬁ%{gtﬁ% 13-86 dgagogf?qel.fsﬁ t\;vea;er%eall\ii(eeg ?3’ ;‘Rg
board at théime a rate increase is requested, when there ha y ' Yy . ;
nembers. The election procedure shall require a signature

been a change in postemployment benefits other than pe B ;
- Y - orm for verification, but shall not allow the signature to be
sions offered by the utility, or every three years, Wh|chevertraced to the vote of a particular member.

comes first. ; . ; . .
; 6) The issue in the electiahall be decidetly amajorit

_26.11(5) For a period not to exceed three years commenc; f gh?a members voting whoballots are receivgldy th(Jaseg—

|tr)19 \|]<anuar¥]1, 1993, a raée}regullathed gj[fl.lf'ty may rt? cord on 'th§ tary. Fifty-one percent of the membership shall constitute a

ag%&f %Cccrﬁ%?jr i?]s z;accoerde;:\a::et v(\e/ithl glr:inscelogt\gﬁ%ntﬁgjorum for the election. The secretary shall certify the re-

amount which would have been recorded for postemploy- ults ofthe election and file the results with the executive sec-

ment benefits other than pensions on a pay-as-you-go basl§tary of the utilities board within 30 days of the election.

. b. Procedure foelection by boardUpon the resolution
for that year. In calculating the amount to be deferred, the o d ;
utility may include in theleferral the amortization of transi- of a majority of the board of directors of an electric coopera-

tion obligation costs in accordance with SFAS 106. tive, the board may elect to be subject to the jurisdiction of

: : the utilities board. The secretary of the board of directors of
262&]('%6\)/“Eggoggrgigggg gﬁ{; riﬁllrsa?eughac;rézseﬁléré spL:?ongthe_ electric cooperative shall file a certified copy of the reso-
December 31. 1995 lution with the executive secretary of the utilities board with-

This rule is intended to implement lowa Code sections'” 30 days of the adoption of the resolution.

c. Effective date.Upon the resolution of a majority of
476.1 10 476.3, 476.6, 476.8, 476.10 and 476.31 to 476'33the board of directors of an electric cooperative or when a

199—26.12(476) Rateregulation election—electric coop- majority ofthe members voting vote to place the cooperative
er ative cor por ations and associations. under the jurisdiction of the utilities board, the utilities board
26.12(1) Application of rules.Electric cooperative cor- shall determine an effective date of its jurisdiction which
porationsand associations shall not fugbject to the jurisdic-  shall benot more than 90 days from the election. On and af-
tion of the utilities board except as provided in lowa Codeter the effective date of jurisdiction, the cooperative shall be
section 476.1/nd paragraphs “a,” “b,” and “c” of this sub- subject to regulation by the utilities board.
rule. d. Prohibitedacts.Funds of an electric cooperative shall
a. Procedure for election by membeldpon petition of ~ not be used to support or oppose the issue presented in the
not less than 10 percent of the members of an electric coopeelection. Nothing shall prohibit a letter of explanation and
ative or upon its own motion, the board of directors of andirection from being enclosed with the ballot.
electric cooperative shall order a referendum election to be e. Procedure for exemptiorAfter the cooperative has
held to determine whether the electric cooperative shall béeen under the jurisdiction of the utilities board for two
subject tahe jurisdiction of the utilitieboard. A petition for  years, the members may elect to remove the cooperative
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from under the jurisdiction of the utilities board in the same need not be limited to, utility operating margins which will
manner as when electing to be placed under the jurisdictiomnablethe cooperative tattain and maintain a reasonable ra-
of the utilities board. tio of utility long-termdebt to retained utility operating mar-

f. Frequency of electionAn electric cooperative shall gins. Cooperative’s authorized construction program and an
not conduct more than one election pursuant to this subsefficial policy statement of its board of directors on a desired
tion within a two-year period. ratio will be considered factors in the determination of the

26.12(2) Rate increase considerations—rural electric co-reasonableness of any such ratio.
operatives.The board’s consideration of the fair and reason- c¢. The utilities board’s initial decision will become final
able level of rates necessary for rural electric cooperatived5 days following its date of issuance; however, if filed with-
shall include the following: in that 15-day period, allegations of error by the cooperative,

a. After investigation of the historical test year results staff or any intervenor as to the utilities board’s findings of
and pro forma adjustments thereto, the board shall determinfact, together with a statement of readiness to present testi-
the extent to which the applicant has met the following condi-mony, will serve to hold final disposition in abeyance pend-
tions: ing the scheduling and completion of an evidentiary hearing.

(1) Revenues are didient for a times interest earned ra- When such allegation is made, testimony in support of such
tio of from 1.5 to 3.0 for coverage of interest on outstandingposition must be filed within 30 days of such filing. Upon

utility short-term and long-term debt; or receipt of the testimony, the utilities board will schedule
(2) Revenues are didient for a debt service coverage ra- additional filing dates and set the matter for hearing. When
tio of from 1.25 to 2.50 on utility long-term debt; or hearing isscheduled, final disposition of the rate proceeding

(3) Utility operating margins are sufficient for a ratio of will be accomplished under the contested case provisions of
from 1.5 to 2.5 of utility operating margins to interest on util- the lowa administrative procedure Act and the utilities
ity short-term and long-term debt; or board’s rules and regulations thereunder.

(4) Utility operating margins are sufficient for a ratio of ~ Theserules are intended to implement lowa Code sections
from 1.25 to0l.75 of utility operating margins plus utility de- 474.3, 474.5, 474.6, 476.1t0 476.3, 476.6, 476.8 to 476.10,
preciation, all divided by utility long-term interest plus prin- 476.15, 476.31 to 476.33 and 546.7.

cipal; and )
i ; ; " 0 ITEM 3. Amend 199—subrule 32.9(4) as follows:
(5) Uiility operating margins are sufficient to return util 32.9(4) Intervention. Notwithstanding the provisions of

ity patronage capital credits accumulated from utility operat- : X .
ing margins, with a retention of such credits of no more thant 29+AC—#-2(8)—subrule 7.13(1) regarding the time to peti-
ion to intervene, a party may petition to intervene subse-

20 years allowed, subject to modification where compelllngquent to thdiling of an applicatiorfor reorganization. but no

cwgum;tz;ré%eigorﬁ ?(l)] 'trﬁ etlirr?f%rpn? z;lt(i) (()jnaiﬂjgggqoevnets.evidence laterthan a date for intervention established by the board in a
: ! urt1otice of hearing.

of the necessity for the requested rate relief may include, b
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ARC 3979B validity of such offset of a payment owed to a clerk of the
lowa district court.

The Department of Administrative Services adopted this
ADMINISTRATIVE SERVICES amendment January 19, 2005,
DEPARTMENT/[1]] Thisamendment is intended to implement lowa Code sec-
) tion 8A.504.
Adopted and Filed Emergency This amendment became effective January 19, 2005.

: . A fiscal impact summary prepared by the Legislative Ser-
Pursuant tehe authority of lowa Code section 8A.104, the vices Agency pursuant to lowa Code § 17A.4(3) will be

Department of Administrative Services hereby amends_,, . ; ;
p - availableat http://wwwlegis.state.ia.us/IAC.htnar at (515)
Chapter 40, "Offset of Debts Owed State Agencies, IOW""281-5279prior to theAdministrative Rules Review Commit-

Administrative Code. ; ; : :
This amendment to rule 11—40.13(8A), which estab- teql_%ée%ﬁ(\)lthi)rl:éhésmrgrl%mgrlﬁ{r}g.a dopted

lishesprovisions of the judicial offset notice, corrects a cross
reference to a chapter of rules of the former Department of Amendrule 11—40.13(8A), numbered paragrapls,” as
General Services pertaining to appeals procedures. Thdbllows:
chapter was rescinded effective June 16, 2004; this amend- 5. The right of the person liable to contest the right of
ment inserts the correct reference to the Department's coneffset and the validity of such offset with the department by
tested case rules, 11—Chapter 7. mailing, tothe department’s legal counsel, a protest within 15
In compliance with lowa Code section 17A.4(2), the De- days of the mailing of such notice, and that the procedure to
partmentfinds that notice and public participation are unnec- follow in that appeal will conform, according to the context,
essary and impracticable because of the immediate need to the rules of the department involving protests and con-

corrﬁct this referenC(la. i d tested case proceedings-in-401—ChaptEr6Chapter 7.
The Department also finds, pursuant to lowa Code section . .
17A.5(2)“b”(2), that the normal ééctive date othe amend- [Filed Emergency 1/19/05, effective 1/19/05]
ment should be waived and this amendment should be made [Published 2/16/05]

effective immediately upon filing with the Administrative
Rules Coordinator. Thsmendment confers a benefit to the
public byproviding the correct referent@ theDepartment’s
proceduresnvolved with contesting the righf offset or the

EDITOR'S NOTE: For replacement pages for IAC, see IAC
Supplement 2/16/05.
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ARC 3982B Department of Commerce hereby amends Chapter 16,
“Trade Practices,” lowa Administrative Code.

In July 2000, the Alcoholic Beverages Division initiated a

ACCOUNTANCY EXAMINING rule making to draw a distinction between the ownership in-
BOARD[193A] terests prohibited by lowa Code section 123.45 and the re-
) mote business connections or passive investment relations

Adopted and Filed that do not pose the risk of market monopoly. The amend-

ment torule 16.2(123) was Adopted and Filed and published

Pursuant to the authority of lowa Code section 542.4, thg, o November 1, 2000, lowa Administrative Bulletin as
Accountancy Examining Board hereby amends Chapter 1ARC 0250B, and became effective on December 6, 2000.

.Definitions,” Chapter 3, “Certification of CPAs,” Chapter 4, """ 3311ary 2001, the lowa Wholesale Beer Distributors
ngerﬂ_sure of Lpéﬁ g{:hagte‘r‘és, t_l?ege\llavatl)qu (iertmcages Association, together with various wholesale beer distribu-
and Licenses, apter 7, Leruned Fublic ACCOUNUNG 45~ filed a petition for judicial review challenging the

Firms,” Chapter 8, “Licensed Public Accounting Firms,” 5 nandeq rule. In the case Dave Auen, et al., v. Alcoholic

ghz?pter_ 10’(;(:03“”,[”,!”9 E%L;]cation,l”sc‘r‘wgpte_r |-13’ “F"IU|GS of Beverages Division of the lowa Department of Commerce
i rotQSSIQpla OnAléC 2 ar][ i apCeEi » DIScIplinary INVES- the district court upheld the amendment as a valid exercise of
Igations, " fowa Administrative L.ode. the rule-making authority of the Division. The decision of

. The amgngmenés to tChtapct:ehr 1 tad(:algt r:‘et\rl:/ def'n'lt'onSTE’rthe district court was later overturned by the lowa Supreme
€rms used immendments 1o Lhapter 15 of INeSe rules. 1N€cq 1t jn g ruling that declared the amended rule null and

amendments to Chapter 3 clarify requirements for issuanceg . ; ; Nad i ;
of a certificate as a CPA. The amendments to Chapter 4 allogl(i)t'ﬁ'th-l(;hrlaﬁg%ﬁ&e&g@rﬂgp&%%ratl.nd Filed in compliance

the lﬁecog thf sgrvu;egl_ofha test adm|?|sftrator_. 1t—hte ametn " The lowa Alcoholic Beverages Commission approved
ment tohapter > establisnesquirements 1or reinstalément s amendment for adoption by the Administrator of the Di-

of a lapsed certificate or license. The amendments to ChaRjision on January 26, 2005. The Administrator adopted the
ters 7 and 8 establish the guidelines for reinstatement of %mendment on Januéry 26. 2005
p \ '

lapsed firm permit. The amendments to Chapter 10 ado ; ; ; ;
new mandatory continuing education requirements. Th ZNg(t)lgi ﬂgg&g%gﬂiﬁg{?g{i\/&s gﬂﬁgzﬂexéha%ggegerxber

amendments to Chapter 13 adopt new guidelines for record i .~ hearing was held oniEsday,January 11, 2005, in the
retention. The amendments to Chapter 15 adopt provisiong a4 Room, Alcoholic Beverages Division, 1918 SE Hul-
for confidentiality of complaint and investigative informa- -or Road Ankeny lowa 50021. No written or oral com-

tion received from the Public Company Accounting and : : : ‘oA,

Oversight Board (PCAOB) created by the Sarbanes-OxIe){}leaTtt%Nt%;et r;jglli\é%%gtdﬂger}eﬁgggé This amendment s iden

Act of 2002. . , . This amendment is intended to implement the court order
These amendments are subject to waiver or variance puliggeq in the case Dave Auen, et al., v. Alcoholic Beverages

suant to 193—Chapter 5. . Division of the lowa Department of Commerce
Notice of Intended Action was public in the December 8, This amendment will become effective March 23. 2005
2004, lowa Administrative Bulletin a&RC 3854B. The The following amendment is adopted ’ ’

Board receivedhree commentgom the public. All were in
support of the amendments as published. The adopted Amend rule 185—16.2(123) as follows:
amendments are identical to those published under Notice. : . .

The amendments were adopted during the January 14t85—16.2(123) Interest in aretail establishment. .
2005, telephone conference call meeting of the Accountancy, 16'|2(1% An industry member is prohibited, directly or in-
Examining Board. irectly, from:

Theseamendments wilbecome déctive March 23, 2005. & Acquiring or holding partial or complete ownership
interest in a retail establishment.

EDITOR's NOTE: Pursuant to recommendation of the b. Acquiring orholding an interest in the real or personal
Administrative Rules Review Committee published in the property owned, occupied or used by the retailer in the con-
lowa Administrative Bulletin, September 10, 1986, the text of duct of the retail establishment.
theseamendments [amendments to Chs 1, 3t0 5, 7, 8, 10, 13, ¢. Acquiring amortgage on the real or personal property
15] is being omitted. These amendments are identical to thosewned by the retailer.
published under Notice #sRC 3854B, IAB 12/8/04. d. Guaranteeing any loan or paying a financial obliga-

; ; tion of the retailer, including, but not limited to, personal
[Filed [1F/>111%/Ig?1eedﬁglcltl(\i//%$]/ 23/05] loans, home mortgages, car loans, operating capital obliga-
tions, or utilities.
[For replacement pages for IAC, see IAC Supplement e. Providing financial, legal, administrative or other as-
2/16/05.] sistance to a retailer to obtain a license or permit.

ARC 3992B

ALCOHOLIC BEVERAGES
DIVISION[185]

Adopted and Filed

and 123.186, the Alcoholic Beverages Division of the lowa
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d—The retail establishment is free from-control or-inter- 282—11.37(272) Mandatory reporting of contract nonre-
ference by théndustry member with respect to-the retailer’s newal or termination or resignation based on allegations
ability to-make choices-as-to-the types,-brands-and-gual

ntitiesf misconduct. The board of directors of a school district or

of alcoholic beverages purchased-and-sold. area educatioagency, the superintendent of a school district
Mh%retaﬂ-estabhshmem—seus-b;and&eﬁaleomhe bev-or the chief administrator of amea education agen@nd the

ompeting-industryauthorities incharge of a nonpublic school shall report to the

membet%—m%h—ng—prefere%egwen4e4h%mdusmy4nembeboardthe nonrenewal or termination, for reasons of alleged or
that holds-a financial-interestin-the retailer. actual misconduct, of a person’s contract executed under

f—Thereis-nexclusionin-whole-orin-part-of-alcoholic lowa Code sections 279.12, 279.13, 279.15 through 279.21,
beverages-sold-orofferedfor sale by competing-industry279.23,and 279.24, and the re5|gnatmfra person who holds
members-that—eensmmesa—s&mstannal—wnpaﬁmerw coma I|cense cert|f|cate @uthorization issued by the board as a

result of or following an incident or allegation of misconduct

g—'Fh(.LFetalL%tab%hmeméhau—not—pwehas&mgﬁe thahat, if proven, would constitute a violation of 282—
20-percent-of the-total-annualliquor-sales-20-percent of th@aragraph—12.2(2)“a,Subparagraph 25.3(1)“ b” (1), when
total-annual-wine-sales—and-20 percentof-the-total-annuahe board or reporting official has a good-faith belief that the
beersales{measured-by gallons)from-the-industrr membemcident occurred or the allegation is true.

h.—TFhe primary business-of the retail establishment i
the sale of alcohalic beverages 's not [Filed 1/28/05, effective 3/23/05]
i All purchases of alcoholic beverages by the retail es- [Published 2/16/05]

the-conditions-setforth-in-this-rule upon-application.+renewal ARC 4007B

s. ! EDUCATIONAL EXAMINERS

This rule is intended to implement lowa Code sections
123.45 and 123.186. BOARD[282]

[Filed 1/27/05, effective 3/23/05] Adopted and Filed

[Published 2/16/05] Pursuant to the authority of lowa Code section 272.2, the
Board ofEducational Examiners hereby amends Chapter 21,
EpiTor's NOTE: For replacement pages for IAC, see IAC «gghind-the-Wheel Driving Instructor Authorization,” lowa
Supplement 2/16/05. Administrative Code.
This amendment is necessary to align the rule with recent
changesn Department of fiansportation qualifications with
ARC 4006B regard to a clear driving record.
Notice of Intended Action was published in the lowa Ad-

EDUCATIONAL EXAMINERS ministrative Bulletin on November 10, 2004, ARC
3771B. A public hearing on the amendment was held on No-
BOARD[282] vember 30, 2004. No one attended the public hearing, and no
Adopted and Filed written comments were received. This amendment is identi-

cal to that published under Notice.
Pursuant to the authority of lowa Code section 272.2, the This amendment is intended to implement lowa Code
Board ofEducational Examiners hereby amends Chapter 11¢chapter 272.
“Complaints, Investigations, Contested Case Hearings,” This amendment will become effective March 23, 2005.
lowa Administrative Code. The following amendment is adopted.
This amendment revises a cross reference in a rule from

ﬁgspr)é%rlglfe,dwi?lch has been rescinded, to Chapter 25, which 21.1(1) Qualifications. To qualify for the behind-the-

Notice of Intended Action was published in the lowa wheel driving instructor authorization, the applicant must:

Administrative Bulletin on November 10, 2004, ARC a. Be atleast 25 years of age. .
3770B. A public hearing on the amendment was held on No- b. Hold a valid lowa driver’s license that permits unac-
vember 30, 2004. No one attended the public hearing, and ngompaniediriving, other than a motorized bicycle license or

written comments were received. This amendment is identi-2 {€mporary restricted license.
cal to that published under Notice. Have a clear driving record for the previeus-foww

This amendment is intended to implement lowa CodeY®&'s: A clear driving record means that the individual has:
chapter 272. (1) Not been identified as a candidate for driver’s license

This amendment will become effective March 23, 2005. %‘éslpegig’%%gg% the habitual v;o{ator provisions Off ﬂllle
; ; ' or serious violation provisions of rule
The following amendment is adopted. 761—615.17(321),
Amend rule 282—11.37(272ntroductory paragraph, as (2) No driver’s license suspensions, revocations, denials,
follows: cancellations, disqualifications, or bars.
(3) Not committed an offense which results in driver’s li-
cense suspension, revocation, denial, cancellation, disquali-
fication, or bar.

Amend subrule 21.1(1) as follows:
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(4) No record of an accident for which the individual was amends Chapter 1, “lowa Ethics and Campaign Disclosure
convicted of a-metiomoving traffic violation. Board,” lowa Administrative Code.
. . The amendment clarifies that the Board’s Executive Di-
[Filed 1/28/05, effective 3/23/05] rector and_egal Counsel shall follow the same procedure as
[Published 2/16/05] do members of the Board when requesting consent to sell

EDITOR's NOTE: For replacement pages for IAC, see IAC goods orservices to a person subject to the regulatory author-

ity of the Board.
Supplement 2/16/05. The amendment was published under Notice of Intended

Action in the lowa Administrative Bulletin on December 22,
2004, asARC 3897B. No oral or written comments on the

ARC 3999B amendment were received. The amendment is identical to
that published under Notice.

ETHICSAND CAMPAIGN The Board adopted this amendment on January 27, 2005.
DISCLOSURE BOARD. | OWA[351] Thisamendment is intended to implement lowa Code sec-
’ tion 68B.4.
Adopted and Filed This amendment will become effective on March 23,

2005.

Pursuant to the authority of lowa Code section 68B.32A, The following amendment is adopted.
the lowa Ethics and Campaign Disclosure Board hereby
amends Chapter 1, “lowa Ethics and Campaign Disclosure Amend subrule 1.7(7) as follows: o
Board,” lowa Administrative Code. 1.7(7) Employee salesSnce the board's executive direc-

The amendment clarifies that a governmental entity nottor andlegal counsel isan “ official” asdefined in lowa Code
underthe Board's jurisdiction may request an advisory opin- Section 68B.2(17), the board's executive director and legal
ion from the Board so long as the underlying issue involved iscounsel shall follow the procedure for requesting consent to
subject to the Board's jurisdiction. sell goods or servicesto a person subject to the board'sregu-

The amendment was published under Notice of Intendedatory authority as set out in rule 351—1.7(68B). The proce-
Action inthe lowa Administrative Bulletin on December 22, dure for a boarémployee taequest consent to sell goods or
2004, aARC 3896B. No oral or written comments on the Services ta person subject to tiard'sregulatory author-
amendment were received. The amendment is identical t§Y is governed by rule 351—6.11(68B).

that published under Notice. i i
The Board adopted this amendment on January 27, 2005. [Filed [1F/)ii/|?55h,esz§/cltlf\3//%;/23/05]

~ Thisamendment is intended to implement lowa Code sec-

tion 68B.32A(11). , , EpiTor's NOTE: For replacement pages for IAC, see IAC
This amendment will become effective on March 23, sypplement 2/16/05.

2005.
The following amendment is adopted.
Amend subrule 1.2(1) as follows: ARC 3997B
1.2(1) Who may request opinion. Any person subject to

the board’s jurisdiction may request a board advisory opin- ETHICSAND CAMPAIGN

ion, including a local official or local employee seeking an DISCL OSURE BOARD, |OWA[351]

opinion on the application of the ethics laws in lowa Code

chapter68B. A governmental entity not under the board'sju- Adopted and Filed
risdiction may request a board advisory opinion on an issue
subject to the board’sjurisdiction. An authorized agent may Pursuant to the authority of lowa Code section 68B.32A,

seek an opinion on behalf of any person. The board will nothe lowa Ethics and Campaign Disclosure Board hereby
issue an opinion to an unauthorized third party. The boarcamend<Chapter 4, “Campaign Disclosure Procedurkesya
may on its own motion issue opinions without receiving a Administrative Code.
formal request. The amendments require state party committees to dis-
. . close on their reports candidate ID numbers when making
[Filed 1/28/05, effective 3/23/05] contributionsto statewide and General Assembly candidates
[Published 2/16/05] or a judge standing for retention. The amendments also re-
, _ quire such candidates to disclose on their reports the state
Eﬁ|T0|Fér?“le\lnc;TZE/iGF/%rsreplacement pages for IAC, see IAC party IDnumber when receiving contributions. This require-
PP ' ment currently applies to statewide political committees
(PACs), but not the state parties.
The amendments were published under Notice of In-
ARC 40008 tended Action in the lowa Administrative Bulletin on No-
vember 10, 2004, &sRC 3791B. No oral or written com-
ETHICSAND CAMPAIGN ments on the amendments were received. The amendments
are different from those published under Notice. Item 3 was
DISCLOSURE BOARD’ | OWA[351] added in order to correct the address in subrule 4.62(1).
Adopted and Filed The Board adopted these amendments on January 27,
2005.
Pursuant to the authority of lowa Code section 68B.32A, These amendments are intenttednplement lowa Code
the lowa Ethics and Campaign Disclosure Board herebysection 68A.402A(1)“k.”
Theseamendments wilbecome déctive March 23, 2005.
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The following amendments are adopted. 2. Paragraph “e” was relettered as “h,” and new para-
graphs “e,” “f,” and “g” were added.

These changes were made in response to a request from
the Administrative Rules Review Committee that expendi-
turesfrom a party building fund also be disclosed. The catch-

b . o - N¥ords of the rule and the introductory paragraph were also
for trettentlon IS fron& asizri]tew%_e dpE[)IltlcaI ‘?O.m”;'rt]tee (Pf‘%) O changed to reflect that expenditures from the fund are re-
a state partgommittee, theandidate receiving the contribu- quired to be disclosed.

tion shall include on the candidate’s disclosure report the The Board adopted the amendment on January 27, 2005
board-assigned identification number of the contributing This amendment will become effective on MarcH 23 .
committee and the check number by which the contributionzoos. ’

was made. A list of ID numbers may be obtained from the “tpiq 2 mendment is intended to implement lowa Code sec-
board and is also available on the board’s Web site ations 68A.402A(1)°K" and 68A.503.

www.iowa.gov/ethics The following amendment is adopted.

ITEM 2. Rescind subrule 4.15(5) and adopt the following . .
new subrule in lieu thereof Adoptnew rule 351—4.24(68A) as follows:

4.15(5) Candidate ID number and committee check num-351—4.24(68A) Reporting of state party building fund
ber. If a contribution is made by a statewide political com-transactions. Pursuant to Federal Election Commission Ad-
mittee (AC) or a state party committee to a statewide or gen-visory Opinion 2004-28, the board will permit a state statuto-
eralassembly candidate or a judge standing for retention, they political committedstate particommittee) to receive con-
committee makinghe contribution shall include on the com- tributions from corporations, insurance companies, and fi-
mittee’s disclosure report the board-assigned identificationnancialinstitutions when those contributions are placed in the
number othe recipient candidate’s committeed the check  state party building fund account, the contributions are used
number by which the contribution was made. A list of candi-to pay for costs associated with the building, and all transac-
date ID numbers may be obtairfeoin the board and is also tions involving the fund are disclosed pursuant to this rule.
available on the board’'s Web site at www.iowa.gov/ethics A state party committee filing a state party building fund

ITem 3. Amend subrule 4.62(1) as follows: report under this rule shall use either the report form pre-

4.62(1) Where payment made. Checks or money order scribed by the board or a computer-generated report so long

shall be made payable and forwarded fo: lowa Ethics an .SZT(%)r.eport includes the information required under subrule

CampalgrDlscIosureE ;Bgo:asrd—SM—Esed 2ot Sturs eett Stsuleei tté SlAUIteDe5104' 4.24(1) Period covered. A state party building fund report
Moines, lowa 50319. Such funds shall be deposited in the ngagf(i?]\éegrtg\(/aigLrgey%(;rrl?d from January 1 through December

general fund of the state of lowa. 4.24(2) Information to be disclosed. The following infor-
[Filed 1/28/05, effective 3/23/05] mation shall be disclosed on a state party building fund re-
[Published 2/16/05] port: _
a. The name and address of the state party committee.
EpiTor's NOTE: For replacement pages for IAC, see IAC  b. The name and address of each person who makes a
Supplement 2/16/05. contributionin excess of $200, or contributions in the aggre-
gate that exceed $200 during the period covered, to the state
partybuilding fund. If no contributions were received for the
ARC 3996B fund, the report shall disclose $0.00 as contributions re-
ceived.

ETHICSAND CAMPAIGN c. The date and the amount of the contribution. If aggre-

gate contributions from one person are received that exceed
DISCLOSURE BOARD, | OWA[351] $200,the amount to be disclosed shall be the total amount re-
. ceivedfrom that person for the period covered and the date to

Adopted and Filed be disclosed shall be the date of the last contribution.

Pursuant to the authority of lowa Code section 68B.32A, d- The total amount of all contributions of $200 or less
the lowa Ethics and Campaign Disclosure Board hereb)’[ecel_ved during the period covered. This total amount shall
amend<Chapter 4, “Campaign Disclosure Procedurksya be disclosed as being received from “unitemized” with the
Administrative Code. date ofthe contribution beinghe last day of the reporting pe-

The amendment permits a state party committee to receivH0d-
contributions from a corporation, insurance company, or fi-
nancial institution when such contributions are placed in
building fund account and the state party discloses transa
tions related to the fund.

The amendment was published under Notice of Intende
Action inthe lowa Administrative Bulletin on December 22,
2004, aARC 3898B. The amendmeirig different fromthat
publishedunder Notice. Subrule 4.24(2) was changed as fo
lows:

1. Paragraph “d” was changemrequire that the date to
be used when disclosing “unitemized” contributions is the
last day of the reporting period.

ITEM 1. Rescind subrule 4.14(6) and adopt the following
new subrule in lieu thereof:

4.14(6) 1D number and check numbéira contribution to
a statewide or general assembly candidate or a judge standi

The name and mailing address of each person to
whom an expenditure that exceeds $20 is made, or expendi-
ures inthe aggregate that exceed $20@ing theperiod cov-
ered, from the state party building fund. If no expenditures
gvere made from the fund, the report shall disclose $0.00 as
expenditures made.

f. The date and the amount of the expenditure. If aggre-
|.9ate expenditures that exceed $200 are made to one person,
the amount to be disclosed shall be the total amount made to
thatperson for the period covered and the date to be disclosed
shall be the date of the last expenditure.

g. The total amount of all expenditures of $200 or less
made during the period covered. This total amount shall be
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disclosed abeing expended to “unitemized” with the date of the campaign enforcement agency of another state or isregis-
the expenditure being the last day of the reporting period. tered with the Federal Election Commission.
h. The signature and date of the individual filing the state . .
party building fund report. - [Filed 1/28/95, effective 3/23/05]
4.24(3) Place of filing. A state party building fund report [Published 2/16/05]
shall be filed with the board at 510 E. 12th Street, Suite 1A, , )
Des Moines, lowa 50319, or by fax at (515)281-3701.  SDIOR'S NOTE: Fior replacement pages for IAC, see IAC
4.24(4) Time of filing. A state party building fund report PP )
shall befiled on or before January 31 of each year. If mailed,
the report must bear a United States Postal Service postmark
dated on or before the due date. A faxed report must be sub- ARC 3995B
mitted on otbefore 11:59 p.m. on the due date. If January 31

falls on a Saturday, Sunday, or holiday on which the board ETHICSAND CAMPAIGN
office is closed, the due date shall be extended to the next D| SCL OSURE BOARD’ |OWA[351]

working day when the board office is open.
4.24(5) Failure to file. If the board determines that a state Adopted and Filed
party committee has failed to timely file a state party building _ )
fund report, the state party committee is subject to the pos- Pursuant to the authority of lowa Code section 68B.32A,

sible imposition of board sanctions. the lowa Ethics and Campaign Disclosure Board hereby
This rule is intended to implement lowa Code sectionsamend<Chapter 6, “Executive Branch Ethics,” lokamin-
68A.402A(1)“k” and 68A.503. istrative Code. _
. . The amendment continues the process of the Board's
[Filed 1/28/05, effective 3/23/05] adopting standards for governing the ethical conduct of per-
[Published 2/16/05] sons in the executive branch of state government. The

‘ amendment also prohibits executive branch officials, em-
EpiTor's NOTE: For replacement pages for IAC, see IAC ,ovees, and candidates for statewide office from receiving
Supplement 2/16/05. loans, withcertain exceptions, from executive branch lobby-

ists.
This amendment was published under Notice of Intended
ARC 3998B Action inthe lowa Administrative Bulletin on November 10,
2004, aARC 3789B. No oral or written comments on the
ETHICSAND CAMPAIGN amendment were received. The amendment is identical to
that published under Notice.

DISCLOSURE BOARD, | OWA[351] The Board adopted this amendment on January 27, 2005.

i Thisamendment is intended to implement lowa Code sec-
Adopted and Filed tions 68B.24 and 68B.32A(12).

Pursuant to the authority of lowa Code section 68B.32A, This amendment will become effective on March 23,
the lowa Ethics and Campaign Disclosure Board hereby?005.
amend<hapter 4, “Campaign Disclosure Procedurksya
Administrative Code.

The amendment clarifies that a federal PAC is permitted t
make contributions tobwa state committees and file verified
statements of registration (VSRS) in lieu of registering as a
lowa state PAC.

EDITOR'S NOTE: Pursuant to recommendation of the
dministrative Rules Review Committee published in the
owaAdministrative Bulletin, September 10, 1986, the text of
(fhis amendment [6.20] is being omitted. This amendment is
identical to thapublished under Notice #RC 3789B, I1AB

The amendment was published under Notice of Intendeoll/lO/OA"
Action inthe lowa Administrative Bulletin on November 10, [Filed 1/28/05, effective 3/23/05]
2004, asARC 3790B. No oral or written comments on the [Published 2/16/05]
amendment were received. The amendment is identical tf
that published under Notice. For replacement pages for IAC, see IAC Supplement

The Board adopted this amendment on January 27, 2005/16/05.]
Thisamendment is intended to implement lowa Code sec-
tion 68A.201(5).
This amendment will become effective March 23, 2005. ARC 3994B

The following amendment is adopted.
Amend rule 351—4.32(68A), introductory paragraph, as ETHICSAND CAMPAIGN

follows: DISCLOSURE BOARD, IOWA[351]
351—4.32(68A) Contributionsfrom political committees )
not organized in lowa. lowa committees may receive con- Adopted and Filed

tributions from committees outside lowa, and committees
outside lowa may contribute to lowa committees provided
the out-of-state committee complies with either subrule
4.32(1) orsubrule 4.32(2)For purposes of thisrule, “ out-of-
state committee” means a committee that is registered with

Pursuant to the authority of lowa Code section 68B.32A,
the lowa Ethics and Campaign Disclosure Board hereby
amends Chapter 9, “Complaint, Investigation, and Resolu-
tion Procedures,” lowa Administrative Code.
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The amendment establishes whistle-blower protection for This amendment is intended to implement lowa Code
an employee who in good faith files a complaint with the chapters 17A, 68A and 68B.
Board,provides information tthe Board for possible Board- This amendment will become effective March 23, 2005.
initiated investigation, or provides information during a  The following amendment is adopted.
Board investigation.
The amen(?ment was published under Notice of Intended Amend rule 351—15.2(17A,68A,68B) as follows:
Action inthe lowa Administrative Bulletin on November 10, 35115 2(17A,68A,68B) Scope of chapter. This chapter
2004, aARC 3793B. No oral or written comments on the outlinesgenerally applicable standards and a uniform process
amendment were received. The amendment is identical tgor the granting of individual waivers from rules adopted by
that published under Notice. the board in situations when no other more specifically appli-
The Board adopted this amendment on January 27, 200%able law or rule provides for waivers. To the extent another
Thisamendment is intended to implement lowa Code secmorespecificprovision of law or rule governs the issuance of

tions 68B.32A(13) and 68B.32B. _ a waiver, the more specific provision shall supersede this
This amendment will become effective March 23, 2005. chaptemwith respect to any waiver procesperson seeking
The following amendment is adopted. awaiver of acivil penalty under rule 351—4.60(68B), 351—
Adopt new rule 351—9.6(68B) as follows: 7.6(68B), or 351—8.12(68B) for the latefiling of a report is

not required to follow the process set out in this chapter. The
351—9.6(68B) Whistle-blower protection. A person who  person may instead file the waiver request by submitting a let-
discharges adiscriminates against an employee because thder that includes any reasons why a waiver should be granted.
employee filed a complaint, provided information to the . .
boardfor a possible board-initiated investigation, or provided [Filed 1/28/05, effective 3/23/05]
information during the course of a board investigation shall [Published 2/16/05]
be subject to the board’s complaint process if the employe ) ,
filed the complaint or provided the information in good faith. anolzr%é\lrgTzEl.lsF/%%replacement pages for IAC, see IAC
If it is determined after a contested case procedhaig per- PP )
son has impermissibly discharged or discriminated against an
employeethe board may impose sanctionsesout in lowa
Code section 68B.32D. ARC 4002B

For purposes of this rule, “good faith” means that any

statements or materials in a complaint, in information pro- NATURAL RESOURCES
vided to the board for a possible board-initiated investiga- DEPARTMENT[561]
tion, or providedn information during the course of a board

investigatiorwere made or provided with a reasonable belief Adopted and Filed

that such statements or materials were true and accurate. _ )
This rule is intended to implement lowa Code sections Pursuant tdhe authority of lowa Code section 558.69, the

68B.32A(13) and 68B.32B. Department oNatural Resources hereby amends Chapter 9,
. . “Groundwater Hazard Documentation,” lowa Administra-
[Filed 1/28/05, effective 3/23/05] tive Code.
[Published 2/16/05] The amendments have two purposes. The first purpose is

‘ to clarify the real estate transactions with which a seller must
EDITOR'S NOTE: For replacement pages for IAC, see IAC gypmit a Groundwater Hazard Statement. The current rules
Supplement 2/16/05. require astatement to be filed withny voluntary transfer of a

possessory interest in real estate.
The second purpose of the amendments is to allow for the
ARC 4001B electronic submission of Groundwater Hazard Statements.
Countyrecorders are currently working to upgrade their sys-

ETHICSAND CAMPAIGN temsand procedures to facilitate the electronic submission of
DISCLOSURE BOARD, |OWA[351] real estate documents. The rule changes are designed to

make the Department’s rules compatible with the proposed
Adopted and Filed county procedures.
Notice of Intended Action was published December 8,

Pursuant to the authority of lowa Code section 68B.32A,2004, aARC 3844B. A public hearing was held on Decem-
the lowa Ethics and Campaign Disclosure Board herebyber 29, 2004. No written or oral comments were received
amend<Chapter 15, “Waivers orafiances from Administra-  during the comment period. No changes have been made to
tive Rules,” lowa Administrative Code. the amendments published under Notice.

The amendmendarifies that a person requesting a waiver  These amendments are intentiednplement lowa Code
of a civil penalty imposed by Board rule for a late-filed report section 558.69.
is not required to use the process for seeking a waiver set out These amendments will become effective on March 23,
in 351—Chapter 15 and may instead simply submit a letter2005.
that states any reasons why a waiver should be granted. The following amendments are adopted.

The amendment was published under Notice of Intended | 1. Rescind subrule 9.1(4) and adopt the followi
Action inthe lowa Administrative Bulletin on November 10, _ |TEM 1. Rescind subrule 9.1(4) and adopt the following

2004, asARC 3792B. No oral or written comments on the €W Subrule in lieu thereof: . .
amendment were received. The amendment is identical to 9.1(4) When groundwater hazard statement is required. A
that published under Notice. groundwater hazard statement shall be presented to the

The Board adopted this amendment on January 27 opofounty recorder along with the real estate transaction docu-
' rhentsfor any real estate transaction in which a declaration of



1156 FILED IAB 2/16/05

NATURAL RESOURCES DEPARTMENT[561](cont’d)

value is required to be submitted pursuant to lowa Code Thisamendment clarifies the responsibility of a physician
chapted28A. Additionally, a groundwater hazard statement assistant to ensure that the supervising physician knows of
shall be presented at the time of the recording of the follow-the supervisory relationship.

ing real estate transaction documents which are exempt from Notice of Intended Action was published in the lowa Ad-

the filing of a declaration of value: ministrative Bulletin on November 10, 2004, ARC
a. Any recorded lease of land which has a term of five3774B. A public hearing was held on November 30, 2004,
years or more; from 9 to 9:30 a.m. in the Fifth Floor Board Conference

b. Any voluntary transfer or receipt of real property by Room,Lucas State OfficBuilding. There were public com-
governmentaeéntities if title to that property was voluntarily ments both for and against the language of the proposed
acquired bythe govenmental entity. Governmental transac- amendment. Those in opposition suggested that the pro-
tions which are exempted from the filing of a groundwater posed language required the PA to be responsible for telling
hazard statement include sheriff's deeds, tax deeds, and arije supervising physician what that supervising physician’s
other transaction for which the governmental entity did notresponsibilities were, and they felt that was inappropriate.
voluntarily acquire title.A groundwater hazard statement is There wereeomments also that the rule was unnecessary be-

not required to accompany a clerk’s change of title. cause the supervising physician and PA work as a team and
| 2 A d subrule 9.2(2 foll . the supervising physician would already be aware of the rela-
TEM 2._Amend subrule 9.2(2) as follows: tionship. Comments also noted that some of the terminology

9.2(2) The form shall be submitted to the county recorder
in the form prescribed by the recorder, at the time that-the usgﬂlg?]%:) gg rzjgzr(?.oved from the Code several years ago so

i h
T y T Serr?ta(gf In response to public comment, the Board modified the
g 7 : ; roposedanguage by highlighting that notification is in part
O oo aLer h%gﬂs?;?tranﬁ?'ronlﬂ?gg%mé ‘i"('g)‘ a scheduling issue and in part a mutual responsibility of both
is filed ar h th d eme & y 9. the physician assistant and supervising physician. The Board
Is filed with the county recorder. modifiedthe proposed language using language agrped
ITEM 3. Amend subrule 9.2(3) as follows: by the various stakeholders that had made comments during
9.2(3) Hfthe statement submitted reveals no-well, disposalthe public comment period. _
ite, i on the This amendment will become effective March 23, 2005.
,In all cases, the county recorder shall return the _ Thisamendment is intended to implement lowa Code sec-
original of thestatement to the transferee when the recordedion 147.107 and chapters 148C and 272C.
instrument is returned. If the statement submitted reveals The following amendment is adopted.

that there is a well, a disposal site, an underground storage : _
tank, or hazardous waste on the propertypy of the form Amend subrule 326.8(4), introductory paragraph, as fol

: S:
shalllbeilled-mpduphe,at%giktanhe@ngnmgﬁh%tatem | | f | | I_e?t 326.8(4) It shall be the responsibility of the physician as-
. INSUeistant with a supervising physician to ensure that the physi-

mentisreturned, and the recorder-shall send-the-photocopy of o asistant is adequately supervisE physician assis-
""" - , i tt " tant shall notify the supervising physician(s) that the physi-

o ian islisted with the board as a supervising physician. The
to the department within 15 days after the close of each clanis ; e v
month. If a standardized electronic format is established by physician assistant and supervising physician shall mutually

agreement between the lowa County Recorders Association coordinate their schedule.

and the department, then the department’s copy may be sub- [Filed 1/19/05, effective 3/23/05]

mitted electronically in the manner established by the agree- [Published 2/16/05]

ment. Forms on which a private burial siteisthe sole matter

disclosed and which do not reveal the existence of awell, dis- EDITOR'S NOTE: For replacement pages for IAC, see IAC
posal site, underground storage tank, or hazardous waste on Supplement 2/16/05.

the property shall not be submitted to the department. Forms

shall beretained by the department for a period of five years.

[Filed 1/28/05, effective 3/23/05] ARC 3987B
EDITOR'S NOTE: For replacement pages for IAC, see IAC DEPARTM ENT[661]
Supplement 2/16/05.
Adopted and Filed
ARC 3980B Pursuant to the authority of lowa Code section 692A.10,
the Department of Public Safety hereby amends Chapter 8,
“Criminal Justiceinformation,” and adopts new Chapter 83,
PROFESSIONAL LICENSURE “lowa Sex Offender Registry,” lowa Administrative Code.
DIVISION[645] The Department of Public Safety maintains a central reg-
i istry of informationcollected from persons who are required
Adopted and Filed to register under lowa Code chapter 692A, which is known as

the lowa Sex Offender Registry. Prior to May 17, 2004, the
extent towhich information from the Registry was accessible
to the general public varied according to the outcome of a risk
assessment performed in accordance with lowa Code Sup-
plement section 692A.13A. Language included in 2004

Pursuant tahe authority of lowa Code section 147.76, the
Board of Physician Assistant Examinemmends Chapter
326, “Licensure of Physician Assistants,” lowa Administra-
tive Code.
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lowa Acts, chapter 1175 [Senate File 2298], deleted refer-Theseamendments are identical to those published under No-
ences taisk assessments and provided that, with narrow extice asARC 3686B, |1AB 9/29/04.
ceptions, information regarding all registrants could be . .
placed orthe lowa Sex GénderRegistry Web site, which is [Filed 1/26/05, effective 4/1/05]
maintained by the Department of Public Safety. [Published 2/16/05]
Emergency rule making was undertaken in July to imple-[For replacement pages for IAC, see IAC Supplement
ment the changes to lowa Code chapter 692A which passeg/16/05.]
as part of 2004 lowa Acts, chapter 1175, and was published
in the lowa Administrative Bulletin on August 4, 2004, as
ARC 3549B. The emagency rule making tookffecton July ARC 3993B
15, 2004. Notice of Intended Action, which included the
amendments which were adopted emergency and additional REVENUE DEPARTM ENT[?O].]

changes, was published in the lowa Administrative Bulletin

on September 29, 2004, ARC 3686B. The Notice of In- Adopted and Filed
tended Action provided an opportunity for public comment
on the amendments that wekdopted and FileEmergency Pursuant to the authority of lowa Code section 421.17,

and on the proposed additional changes to the rules governhe Department of Revenue hereby rescinds Chapter 1,

ing the lowa Sexoffender Registry. The additional changes “State Board of Tax Review—Administration,” and adopts

included rescinding the definition of “affirmative public no- new Chapter 1 with the same title, and rescinds Chapter 2,

tification,” which is no longer needed, deleting a provision “Conduct ofAppeals, Rules of Practice and Procedure,” and

related toconfidential background investigations by govern- adopts new Chapter 2, “State Board of Tax Review—

ment agencies, striking an exception to the confidentiality ofConduct of Appeals and Rules of Practice and Procedure,”

requests for information from the Registry, and changing thelowa Administrative Code.

definition of “other relevant offenses” by adding incest Notice of Intended Action was published in IAB \ol.

against a dependent adult to the definition. All of thesexXVIl, No. 134, p. 880, on December 22, 2004,ARC

changes reflect statutory changes made in 2004 lowa Act38958B.

chapter 1175, division XXV. _ Item 1 rescinds Chapter 1 and adopts new Chapter 1,
Finally, all of the rules governing the lowa Sex Offender which governs the administrative aspectta State Board of

Registry were proposed to be transferred from the existingrax Review. The new chapter is adopted in order to update

Chapter 8, which includes rules dealing with a number ofcurrent administrative procedures and to delete obsolete

systemdor handling criminal justice information, into a new rules and language. Item 2 rescinds Chapter 2 and adopts

Chapter 83, which will include only rules for the lowa Sex new Chapter 2, which governs the practice and procedures

Offender Registry. This part of a more general renumber- regardingappeals to the StaBoard of TaxReview. The new

ing of the rules of the Department, in order to rationalize theirchapter is adopted in orderupdate the language conform

organization and simplify the task of persons attempting toto current practice before the State Board of Tax Review, to

locate rules on specific subjects. provide a clearer understanding of the requirements for ap-
A public hearing on the proposed amendments was helgeal tothe State Board from a decisionthg Director of the

on October 21, 2004. While no comment was received at th®epartmentand to allow the Department and the taxpayer to

public hearing, the Department did receive one commenieekjudicial review of a decision or order of the State Board

questioning the inclusion in subrule 83.2(9) of the wordsof Tax Review pursuant to 2004 lowa Acts, chapter 1073,

“locations frequented by the offender” in the definition of section 3.

“relevant information.” The suggestion was made that the These amendments are identical to those published under

identification of a location frequented by an offender could Notice of Intended Action.

do harm to an innocent third party, such as a business which Theseamendments wilbecome déctive March 23, 2005,

the offender patronizes, and that the phrase is vague. The Dafter filing with the Administrative Rules Coordinator and

partment respectfully disagrees with the objection andpublication in the lowa Administrative Bulletin.

elected to retain the phrase “locations frequented by the of- These amendments are intended to implement 2004 lowa

fender” in the definition of “relevant information.” The in- Acts, chapter 1073, section 3.

tent is toidentify general location, such as a city block or gen- ,

eral area, rather than a specific business or address. In addj- EDITOR'S NOTE: Pursuant to recommendation of the

tion, the phrase is not new and has been included in the staftidministrative Rules Review Committee published in the

ute and the rules since 1999. The adopted amendments al@wa Administrative Bulletin, September 10, 1986, the text of

identical tothose published under Notice of Intended Action. theseamendments [rescind and adopt new Chs 1, 2] is being
These amendments will become effective on April 1, Omitted. These amendments are identical to those published

2005. under Notice a&\RC 3895B, IAB 12/22/04.
These amendments are intenteénplement lowa Code [Filed 1/28/05, effective 3/23/05]
chapter 692A. [Published 2/16/05]

Administrative Rules Review Committee published in the [2/16/05ﬁ Pag ’ PP

lowa Administrative Bulletin, September 10, 1986, the text of
these amendments [8.301 to 8.305, Ch 83] is being omitted.
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ARC 3989B have any financial incentive to confirm preferred carrier
change orders for the service provider or the service provid-

er's marketing agent; and must operate in a location physical-
UTILITIESDIVIS ON[199] ly separate from the service provider or the service provider’s
Adopted and Filed marketing agent. The content of the verification must in-

clude clear and conspicuous confirmation that the customer
Pursuant to the authority of lowa Code sections 17A.4,has authorized a preferred carrier change; or
476.1, 476.2, and 476.103, the Utilities Board (Board) gives |tz 3 Amend numbered araarach
noticethat on January 26, 2005, the Board issued an order i WA (AN P ; paragrap
DocketNo. RMU-04-9, In re: Revisions to Rules Prohibiting gg?;%)wg (4)"2," second and third bulleted paragraphs,
Unauthorized Changes in Telecommunications Service ™, ™ 1ha |ocal exchange carrier has obtained the custom-

199 IAC 22] “Order Adopting Amendments.” The order o glectronic authorization, placed from the telephone num-

adopted amendments, with certain revisions, which werg oy onyhich the preferred service provider freeze is to be

published under Notice of Intended Action in IAB Vol. ;. ; : ;
posed, to impose a preferred service provider freeze. The
XXVII, No. 13 (12/22/2004) p. 891, &RC 3900B. lectronic authorization shall confirm appropriate verifica-
The amendments are made to current subrule 199 1AG; ., data(e.q- ) i : curity

22.23(2),which prohibits a telecommunications service pro- Aumber)and the informationequired in22.23(2)"d"(4)"3."

vider from submitting a carrier change order to another serggyice providers electing to confirm preferred service pro-
vice provider without customer authorization of the change.yjqer freeze orders electronicaifiall establish one or more

The Bohard routinely grants Waltvers Offth's rqu{Jrl]rement_ Ntoll-free telephone numbers exclusively for that purpose.
casesvhere a carrieacquires CUSIOmers rom anoiner Camer caig 1o thenumber(s) will connect a customer to a voice re-

by sale or asset transfer. The amendments create a proceddig,nqe ynit, or similar mechanism that records the required

blé which t??haCSwnr;g ‘f[ﬁ”;e.tr mI‘IJSt certllfy t.?hﬂ,gﬁ Board in intormation regarding the preferred service provider freeze
advance or the transter that It wili comply with th€ New re€- a4 est, including automatically recording the originating
quirements, which include advance notice to the Board anq, ;;omatic numbering identification; or

affected customers. An appropriately qualified independent third party

The amendments also remove the list of examples of app,s optained the customer's oral authorization to submit the
propriate data to be uséalverify customer authorization of preferred service provider freeze and confirmed the ap-

changes inelecommunications service. In the Notice of In- ; PP a (e.g., the customer's-date of bi
tended Action, the Board proposed to delete the phrase “s oropriate verification data te. birth

: . > ; A gnd the information required in
cial security number” from the list of examples. This left 55 532y4q7(4)“3 The independent third party must not be
on:y one |tem,cu|stomers giatetrc])f birth,” in the I'Stf' H%V'Pg owned, managed, or directly controlled by the service pro-
only one examp:e may give the appearance of unduly r€yiqer or the service provider's marketing agent; must not

fﬁ”c"'gg tthedverlﬂcz(ijtlon (t)ptlt%ns'Bso '3 Eemstz tl?rout%h lll (?[f veany financial incentive to confirm preferred service pro-
€ adopted amendments, the boarad has stricken the ISt Qfijer freeze requests for the service provider or the service

examples altogether. provider’'s marketing agent; and must operate in a location

Written comments were filed by the Consumer Advocate ; ; ; :
Division of the Department of Justice and Local Telephonephysm"’llIy separate from the service provider or the service

Data Services Corporation. The comments did not result irﬁ]rowder s marketing agent. The content of the verification

h to tramend tsThe Boardorder adonti ust include clear and conspicuous confirmation that the
any changes 1o trenenagments. he boardoraer adoping . cystomer has authorized a preferred service provider freeze.
the amendments can be found on the Board's Web site;

www.state.ia.us/iub ITEM4. Amend numbered paragragh23(2)“d” (5)“ 2"
The amendments will become effective March 23, 2005. as follows:
These amendments are intentiednplement lowa Code 2. A local exchange service provider administering a
sections 17A.4, 476.1, 476.2, and 476.103. preferred service provider freeze must accept a customer’s
The following amendments are adopted. oral authorization stating the intention to lift a preferred car-

rier freezeand must offer a mechanism that allows a submit-
ting service provider to conduct a three-way conference call
with the service provider administering the freeze and the
customer in order to lift a freeze. When engaged in oral au-
ial selecti f : id ith h ied thorization tdlift a preferred service provider freeze, the ser-
ggnf?)fegleogu%tg rr?gi[\gl%?n%i%\g” %E’)evﬁvﬁo??r:&ugev%g ga%_con- vice provider administering the freeze shall confirm ap-
ignation of a new provider of a telecommunications service propriate verification datmd the customer’s intentlis the birth
to a customer made pursuant to the sale or transfer of anoth- particular freeze
er carrier’s customer base, provided that the designation '
meets the requirements of 199 IAC 22.23(2)" e.” ITEM5. Amend subrul@2.23(2) by adoptingnew para-
. graph“e’ as follows:

IOVl/-Q‘EM 2. Amend subparagrap??.23(2)*a’(3) as fol- e. Procedureis the event of sale or transfer of customer

(Sj An appropriately qualified independent third party base. A telecommunications carrier may acquire, through a

h btained th " ; | authorization t bmit th sale or transfer, either part or all of another telecommunica-
as obtained the customer s oral authorization 10 SUDMIt &5 carrier’s customer base without obtaining each custom-

preferredcarrier change order that confirms and includes ap-g s gy thorization in accordance with 199 IAC 22.23(2)“a,”
propriate verification data—(%g—th%eustemer—s#ateh it i of birthy v idedthat the acquiring carrier complies with the follow-
or-social security-Aumber)The independent third party must o procedures. A telecommunications carrier may not use

not be owned, managed, controlled, or directed by the servicgage procedures for any fraudulent purpose, including any
provider or theservice provider’s marketing agent; must not

ITEM 1. Amend subrul@2.23(1), definition of “slam-
ming,” as follows:

“Slamming” means the designation of a new provider of a
telecommunicationservice to a customer, including the ini-
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UTILITIES DIVISION[199](cont'd)

attempt to avoid liability for violations under 199 IAC 2. The rates, terms, and conditions of the service(s) to be
22.23(2)"a.” provided by the acquiring carrigpon the customer’s trans-
(1) No later than 30 days before the planned transfer offer to the acquiring carrier, and the means by which the ac-
the affected customers from the selling or transferring carrielquiring carrier will notify the customer of any change(s) to
to the acquiring carrier, the acquiring carrier shall file with these rates, terms, and conditions;
the board a letter notifying the board of the transfer and pro- 3. The acquiring carrier will be responsible for any carri-
viding the names of the parties to the transaction, the types aér change charges associated with the transfer;
telecommunications services to be provided to the affected 4. The customer’s right to select a different preferred
customersand the date of the transfer of the customer base tearrier for the telecommunications service(s) at issue, if an
the acquiring carrier. In the letter, the acquiring carrier alsoalternative carrier is available;
shall certify compliance with the requirement to provide ad- 5. All customers receiving the notice, even those who
vance customer notice in accordance with 199 IAC have arranged preferred carrier freezes through their local
22.23(2)"e"(3) and with thebligations specified in that no-  service providers on the service(s) involved in the transfer,
tice. In addition, the acquiring carrier shall attach a copy ofwill be transferred to the acquiring carrier unless they have
the notice sent to the affected customers. selected a different carrier before the transfer date; existing
(2) If, subsequent to the filing of the letter of notification preferred carrier freezes on the service(s) involved in the
with the boardequired by 199 IAC 22.23(2)"e"(1), any ma- transfer will be lifted; and the customers must contact their
terial changes to the required information develop, the aclocal service providers to arrange a new freeze;
quiring carriershall file written notification of these changes 6. Whether the acquiring carrier will be responsible for
with the board no more than 10 days after the transfer datbandlingany complaints filed, or otherwise raised, prior to or
announced in the prior notification. The board may requireduring the transfer against the selling or transferring carrier;
the acquiring carrier to send an additional notice to the af-and
fected customers regarding such material changes. 7. The toll-free customer service telephone number of
(3) Not later than 30 days before the transfer of the af-the acquiring carrier.
fected customers from the selling or transferring carrier to : .
the acquiring carrier, thecquiring c%rrier shall prov%de writ- [Filed 1/27/05, effective 3/23/05]
ten notice to each affected customer. The acquiring carrier [Published 2/16/05]
mustfulfill the obligations set forth in the written notice. The , .
written notice must inform the customer of the following: ED'TolRS N(iTZE/.leF/%rSreplacement pages for IAC, see IAC
1. The date on which the acquiring carrier will become uppiemen :
the customer’s new provider of telecommunications service;
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